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Coart of Appeals of the District of Colombia. 


No. 2774. 

Francis S. Carmody, Appellant, 

YS. 

The Simpson-Sullivan Company, Incorporated, et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 55765. 

Francis S. Carmody, Plaintiff, 
vs. 

The Simpson-Sullivan Company, Incorporated, and Charles 

W. Simpson, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed May 9, 1913. 

In the Supreme Court of the District of Columbia. 

Law. No. 55765. 

Francis S. Carmody, Plaintiff, 
vs. 

The Simpson-Sullivan Company, Incorporated, Defendant. 

I. 

The plaintiff, Francis S. Carmody, sues the defendant, the Simp- 
son-Suilivan Company, Incorporated, for m ney payable by the de- 
fendent to the plaintiff and for goods sold and delivered by the 
1—2774a 






2 FRANCIS S. CARMODY VS. 

plaintiff to defendant; and for work done and materials provided 
for the defendant by the plaintiff at its request; and for money 
loaned by the plaintiff to the defendant; and for money paid by the 
plaintiff "for the defendant at its request; and for money received by 
the defendant for the use of the plaintiff; and for money found to 
be due from the defendant to the plaintiff on account stated be¬ 
tween them. And the plaintiff claims the sum of $3,300, with 
interest from the 1st day of February, A. D. 1911, according to the 
particulars of demand hereto annexed. 

II. 

Francis S. Carmody, the plaintiff, sues the defendant, the Simpson- 
Sullivan Company, Incorporated, for that, whereas, on a certain day, 
to wit, December 31, 1910, the plaintiff entered into a eontract with 
the defendant, by the terms of which the defendant, as a real estate 
agent, acting for and on behalf of the plaintiff agreed to purchase 
for the plaintiff the property therein set forth for the sum of 

2 $9,000 in consideration of a commission of $900, which com¬ 
mission was also to include the procuring of a loan of 

$30,000, the proceeds of which were to be used in the erection of six 
houses by the plaintiff on the property covered by said contract; and 
the plaintiff further avers that the said defendant while acting for 
and on behalf of the plaintiff, fraudulently represented to this plain¬ 
tiff that this property could not be bought for less than $9,000, and, 
the plaintiff, relying upon this representation made prior to the exe¬ 
cution of the aforesaid contract, and as a result of said representa¬ 
tion, entered into the contract aforesaid and fully carried out the 
terms thereof by paying the purchase price in full and by executing 
and delivering his several promissory notes to the defendant, aggre¬ 
gating $864, which notes covered thie balance due the defendant on 
account of said commission of $900 and which was also inclusive of 
certain taxes and charges in connection with said transaction, all of 
which will more fully appear from a statement of account by the 
defendant with “J. M. Carmody/’ which account was for the plain¬ 
tiff herein and covered the aforesaid transaction, said account is 
marked “Plaintiff’s Exhibit A,” which is hereby referred to and 
made a part hereof. A copy of the foregoing contract with the de¬ 
fendant is also filed herewith, marked “Plaintiff’s Exhibit B” and is 
referred to and made a part hereof; and the plaintiff further avers 
that after closing out the transaction aforesaid, he, the plaintiff, 
discovered that the property which had been purchased by him, 
through his agent, the defendant herein, instead of costing the sum 
of $9,000, only cost the sum of $6,200; and plaintiff further avers 
that as a result of the aforesaid fraudulent representations on the 
part of the defendant he paid for the aforesaid property 

3 $2,800 in excess of what the same could have been purchased 
for because of the fraud practiced upon him as aforesaid by 

the defendant, while acting as his agent in the transaction herein, 
as aforesaid; and the plaintiff says that the defendant fraudulently 
received, retained and still fraudulently retains from plaintiff the 
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sum of $2,800, the difference between the said sum of $9,000 and 
the said sum of $6,200, and plaintiff says that he has paid the de¬ 
fendant the sum of $500 on account of the commission agreed to 
be paid by the plaintiff in the transaction aforesaid, which sum plain¬ 
tiff also avers the defendant fraudulently received, retained and still 
fraudulently retains from the plaintiff; and plaintiff says that by 
reason of all of which and of the concealment, false statements and 
fraudulent conduct of the defendant the plaintiff has been defrauded 
by the defendant out of the sum of $3,300. 

Wherefore plaintiff claims the sum of Thirty-three hundred dol¬ 
lars ($3,300), with interest thereon from the 1st day of February, 
A. D., 1911, besides the costs of this suit, according to the particu¬ 
lars of demand, hereto annexed. 

F. C. HANDY, 

E. HILTON JACKSON, 

Att’ys for Plaintiff. 

Particulars of Demand. 

1. Fraudulent overcharge in purchase of lot 30, block 4, 

Ingleside, and part of lot 15. Po^emont, and in 
connection with a loan of $30,000 thereon; the 
property being the same as that set farth in the 
contract of December 31. 1910, an exhibit herein, 
and hereby made a part, hereof, wherein said prop¬ 
erty is described as lots 800 and 30 in square 2617, 
frontinor 204 feet on Park Load, containing about 
20.994 feet, with interest on said amount from the 
closing of the aforesaid transaction, on to wit. 

Feb. 1, 1911 . $2,800.00 

4 

2. Commissions paid through the fraud of the defend¬ 

ant and fraudulently retained by defendant on ac¬ 
count of above transaction, with interest thereon 
from Feb. 1, 1911. $500.00 

Affidavit. 

District of Columbia, ss: 

Personally appeared before me, a Notary Public, in and for the 
District aforesaid. Francis S. Carmody, who being first duly sworn, 
deposes and says that he is the person named as plaintiff in the fore¬ 
going annexed declaration, which is proposed to be filed in the Su¬ 
preme Court of the District of Columbia; that he has a just cause 
of action and a just right to recover from the Simpson-Sullivan 
Company, Incorporated, the corporation named as the defendant in 
the said declaration, the full sum of $3,300, with interest thereon 
from the 1st day of February, A. D., 1911, on the following grounds, 
namely, that, whereas, on a certain day, to wit, December 31, 1910, 
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affiant entered into a contract with the defendant, by the terms of 
which the defendant, as a real estate agent acting for and on behalf 
of the plaintiff, agreed to purchase for affiant the property therein 
set forth f< r the sum of $9,01)0 in consideration of a commission of 
$900, which commission was al o to include the procuring of a loan of 
$30,000, the proceeds of which were to be used in the erection of six 
houses by affiant on the property covered bv said contract; and affiant 
further says that the said defendant while acting for and on behalf 
of the plaintiff, fraudulently represented to affiant that this prop¬ 
erty could not be bought for le*s than $9,000, and, affiant, relying 
upon this representation made prior to the execution of the aforesaid 
contract, and as a result of said representation, entered into 

5 the contract aforesaid and fully carried out the terms thereof 
by paying the purchase price in full and by executing and 

delivering his several promissory notes to defendant, aggregating 
$864, which notes covered the balance due defendant on account of 
said commission of $900 and which was also inclusive of certain 
taxes and charges in connection with said transaction, all of which 
will more fullv appear from a statement of account by defendant 
with “J. M. Carmodv,” which account was for affiant herein and 
covered the aforesaid transaction, said account is marked Plain¬ 
tiff’s Exhibit A,” which is hereby referred to and made a part 
hereof A copv of the foregoing contract with defendant is also 
filed herewith, marked “Plaintiff’s Exhibit B” and is referred to and 
made a part hereof; and affiant further says that after closing out 
the transaction aforesaid, he discovered that the property which had 
been purchased by him, through his agent, the defendant herein, 
instead of costing^the sum of $9,000, only cost the sum of $6,200; 
and affiant further says that as a result of the aforesaid fraudulent 
representations on the part of defendant he paid for the aforesaid 
property $2,800 in excess of what the same could have been pur¬ 
chased for because of the fraud practiced upon him as aforesaid by 
the defendant. whPe acting as his agent in the transaction herein, 
as aforesaid: and affiant further says that the defendant fraudulently 
received, retained and still fraudulently retains from affiant the 
sum of $2,800. t^e difference between the said sum of $9,000 and the 
said sum of $6 200. and affiant says that he has paid the defendant 
the sum of $500 on account of the commission agreed upon to be 
paid bv affiant in the transaction aforesaid, which sum affiant says 
the defendant fraudulentlv received, regained and still fraudulently 
retains from affiant; and affiant further says that by reason 

6 of all of which and of the concealment, false statements and 

fraudulent conduct of defendant he has been defrauded bv de¬ 
fendant out of the sum of $3,300: and affiant further says that no 
part of the same has been paid and that he is justly entitled to re¬ 
cover from the said Simpson-Sullivan Comnanv, Tncomorated. by 
reason of the premises the full sum of Thirtv-three hundred dollars 
($3 300) with interest from the 1st day of February, A. D., 1911, 
..elusive of .11 set.lfs «»d ju# CAEM0DY . 
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Sworn and subscribed to before me this 11th day of April 1913. 
[seal.] HENRY C. FINKEL, 

Notary Public, D. C. 


Plaintiff's Exhibit A. 

Simpson-Sullivan Company, Incorporated. 

Real Estate, Loans, and Insurance. 

1408 G St. N. W. 

Washington, D. C., Feb. 1, 1911. 

In account with Mr. J. M. Carmody. Purchase lot 30 Blk. 4 
I “Ingleside” and pt. lot 15 “Rosemont” and loan. 


To purchase price.. 9,900.00 

To taxes paid to June 30, 1911. 20.15 

To title charges $41, Recording trust $3. 44.00 

7 

By amt. deducted from loan. 9,000.00 

By cash . 100.00 

By note . 150.00 

By note to settle. 714.15 


$9,964.15 $9,964.15 


Plaintiff's Exhibit B. 

Received of Frank Carmody a deposit of 30 day note for Two 
hundred and fifty ($250) Dollars, for the purchase of lots num¬ 
bered eight hundred (800) and thirty (30) in square twenty-six 
hundred and seventeen (2617) fronting two hundred and four feet 
(204) on Park Road, containing about twenty thousand nine hun¬ 
dred and ninety-four (20,994) square feet sold to him for the sum 
of Nine thousand dollars ($9,000) on the following terms: 

Simpson-Sullivan Co., Inc. agree to loan said Carmody the sum 
of Five thousand ($5,000) Dollars on each lot fronting Thirty- 
four feet, for the purpose of erecting six dwellings, each dwelling to 
be Twenty-two (22) feet front, Thirty-four (34) feet deep, three 
stories high, two bath rooms and to be heated by hot watery the 
plans and specifications for which are to be approved by said Simp¬ 
son-Sullivan Co. 

Each loan to be as follows: Five thousand ($5,000) Dollars pay¬ 
able in three years 6% interest, for which loan the said Carmody is 
to pay the Simpson-Sullivan Co. a brokerage of Nine hundred ($9001 
Dollars, said Simpson-Sullivan Co. agreeing out of the before men- 
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tioned loans to pay for the land and pay the residue to said 

8 Carmodv as the buildings progress. A satisfactory bond 
against mechanics’ liens, and for the completion of the build¬ 
ings to be furnished by said Carmody. The before mentioned Nine 
hundred ($900) Dollars commission is to be paid in cash bv said 
Carmodv, of which the deposit of Two hundred and fifty ($250) 
Dollars is to be a part. 

Title to be a good record title or denosit refunded, and the usual 
real estate adjustments to be made. This transaction to be complete 
within ten davs from this date. 

SIMPSON-SULLIVAN CO., 

By C. T. R. 

Accepted. 

F. S. CARMODY. 

Dec. 31, 1910. 

Pleas. I 

Filed May 17, 1913. I 

******* 

For plea to the first count of the declaration filed in the above 
entitled cause, the defendant, Simpson-Sullivan Company, says that 
it never undertook and promised as alleged, and for a further plea 
to said first count of said declaration the said defendant says that it 
never was indebted as alleged; and for a further plea to the second 
count of said declaration the said defendant says that it i« true that 
the plaintiff entered into a certain contract with the defendant, a 
cony of which is filed with the plaintiff’s declaration as Exhibit 
“A”, in and by which the defendant agreed to sell ttco said Carmody 
the property referred to for the sum of $9,000.00, but this defendant 
denies that it fraudulently represented to the plaintiff that the prop¬ 
erty could not be bought for less than $9,000.00, but says on 

9 the contrary, that it could not have been bought and was not 
bought for less than $9,000.00. The defendant denies that 

said property cost only the sum of $6,200.00, and on the contrary 
says that it cost the full sum of $9,000.00, and this defendant denies 
that the plaintiff paid for said property the sum of $2,800.00 in 
excess of what said property could have been purchased for, and it 
denies that it fraudulently received from said plaintiff the sum of 
$2,800.00. and it denies that the plaintiff paid to it any sum by way 
of commissions over and above what the defendant was justly entitled 
to receive under its contract with the plaintiff; of this the defendant 
puts itself upon the country. 

M. J. COLBERT, 

Attfy for Defendant. 

District of Columbia, To wit: 

Personally appeared before me a Notary Public in and for the 
District of Columbia aforesaid, Charles W. Simpson, who being first 
duly sworn deposes and says that he is the President of the Simpson- 
Sullivan Company, Inc., the defendant in this cause and that he is 





THE SIMPSON-SULLIVAN COMPANY, INC., ET AL. 


7 


t 










duly authorized in its behalf to make this affidavit and has personal 
knowledge of the matters and things herein contained. 

On behalf of said Simpson-Sullivan Company, he admits the exe¬ 
cution of the contract filed with the plaintiff’s declaration and 
marked Exhibit “B”. He further says that Mr. Carmody agreed to 
buy the six lots therein referred to for the sum of $9,000.00 pro¬ 
vided the Simpson-Sullivan Company would agree to loan the plain¬ 
tiff the sum of $30,000.00 out of which loan the price of the land was 
to be taken and that the balance of the loan should be advanced to 
the plaintiff as the buildings proposed to be erected upon said 
10 lots progressed, for which loan the Simpson-Sullivan Com¬ 
pany was to receive a commission of $900.00. Simpson-Sulli¬ 
van Company bought the lots referred to from H. Rozier Dulaney 
and Allan McLane Abert, paying to said Dulaney the sum of 
$4,730.00 and the said Abert the sum of $4,275.00, making the total 
purchase price of said lots more than $9,000.00. In order to procure 
said loan of $30,000.00, affiant was obliged to pay to the firm of 
Davidson and Davidson, who made said loan, a commission of 
$1,800.00, and was only able to procure said loan by procuring the 
said Abert to contribute a sufficient sum that this affiant was en¬ 
titled to enable said loan to be put through, leaving affiant a commis¬ 
sion of only $250.00, instead of $900.00 to which he was entitled 
under his contract. Affiant denies that said property was purchased 
by him or by his corporation for the sum of $3,200.00, but on the 
other hand, states that it cost the full sum of $9,000.00. Affiant 
denies that he or his said corporation made any fraudulent renre- 
sentations whatever to the effect that said property cost $2,800.00 in 
excess of what it was actually sold for or for which it could have 
been purcha G ed, and he denies that either he or his said corporation 
has improperly retained any sum whatever which the plaintiff is 
entitled to, wherefore the affiant says that the plaintiff is not entitled 
to recover from the said Simpson-Sullivan Company any sum what¬ 
ever. 

CHARLES W. SIMPSON. 


M. J. COLBERT, 

A tt’y for Deft. 


Subscribed and sworn to before me this 17th. day of Mav, A. D., 
1913. 

[seal.] E. B. SHAVER, 

Notary Public, D. C. 


11 Replication. 

I Filed July 1, 1913. 

**.***** 

Now comes the plaintiff, through his attorneys, F. C. Handy and 
E. Hilton Jackson, and joins issue in defendant’s pleas, filed herein. 

F. C. HANDY, 

E. HILTON JACKSON, 

Attorneys for Plaintiff. 
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Amended Declaration. 

Filed January 20, 1914. 

******* 

I. 

The plaintiff, Francis S. Carmody, sues the defendants, the Simp- 
son-Sullivan Company, Incorporated, and Charles W. Simpson, for 
money payable by the defendants to the plaintiff and for goods sold 
and delivered by the plaintiff to defendants and for work done and 
materials provided for the defendants by the plaintiff at their re¬ 
quest; and for money loaned by the plaintiff to the defendants; and 
for money paid by the plaintiff for the defendants at their request; 
and for money received by the defendants for the use of the plain¬ 
tiff ; and for money found to be due from the defendants to the plain¬ 
tiff on account stated between them. And the plaintiff claims the 
sum of $3,300, with interest from the 1st day of February, A. D. 
1911, according to the particulars of demand hereto annexed. 

II. 

Francis S. Carmody, the plaintiff, sues the defendants, the 

12 Simpson-Sullivan Company, Incorporated, and Charles W. 

Simpson, for that, whereas, on a certain day, to wit, December 

31, 1910, the plaintiff entered into a contract with the defendant, the 
Simpson-Sullivan Company, Incorporated, by the terms of which 
the defendant, the Simpson-Sullivan Company, Incorporated, as a 
real estate agent, acting for and on behalf of the plaintiff, agreed to 
purchase for the plaintiff the property therein set forth for the sum 
of $9,000 in consideration of a commission of $900, which commis¬ 
sion was also to include the procuring of a loan of $30,000, the pro¬ 
ceeds of which were to be used in the erection of six houses by the 
plaintiff on the property covered by said contract; and the plaintiff 
further avers that the said defendant, the Simpson-Sullivan Com¬ 
pany Incorporated, while acting for and on behalf of the plaintiff, 
fraudulently represented to this plaintiff that this property could 
not be bought for less than $9,000, and, the plaintiff, relying upon 
this representation made prior to the execution of the aforesaid con¬ 
tract, and as a result of said representation, entered into the contract 
aforesaid and fully carried out the terms thereof by paying the pur¬ 
chase price in full and by executing and delivering his several 
promissory notes to the defendant, aggregating $864, which notes 
covered the balance due the defendant, the Simpson-Sullivan Com¬ 
pany, Incorporated, on account of said commission of $900 and 
which was also inclusive of certain taxes and charges in connection 
with said transaction, all of which will more fully aprear from a 
statement of account by the defendant, the Simpson-Sullivan Com¬ 
pany, Incorporated, with “J. M. Carmody”, which account was for 

the plaintiff herein and covered the aforesaid transaction, said 

13 account is marked “Plaintiff’s Exhibit A,” which is hereby 

referred to and made a part hereof. A copy of the foregoing 

* . 
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contract with the defendant, the Simpson-Sullivan Company, Incor¬ 
porated, is also filed herewith, marked “Plaintiff’s Exhibit B” and is 
referred to and made a part hereof; and the plaintiff further avers 
that after closing out the transaction aforesaid, he, the plaintiff, dis¬ 
covered that the property which had been purchased by him, 
through his agent, the defendant herein, the Simpson-Sullivan 
Company, Incorporated, instead of costing the sum of $9,000, only 
cost the sum of $3,200: and the plaintiff further avers that as a result 
of the aforesaid fraudulent representations on the part of the de¬ 
fendant, the Simpson-Sullivan Company, Incorporated, he paid for 
the aforesaid property $2,800 in excess of what the same could have 
been purchased for because of the fraud practiced upon him as 
aforesaid by the defendant, the Simpson-Sullivan Company, Incor¬ 
porated, while acting as his agent in the transaction herein, as afore¬ 
said; and the plaintiff says that the Defendant, the Simpson-Sullivan 
Company, Incorporated, fraudulently received, retained and still 
fraudulently retains from plaintiff the snip of $2,800, the difference 
between the said sum of $9,000 and the said sum of $3,200. and 
plaintiff says that he has paid the defendant, the Simpson-Sullivan 
Company, Incorporated, the sum of $503 on account of the commis¬ 
sion agreed to be paid by the plaintiff in the transaction aforesaid 
which sum plaintiff also avers the defendant, the Simpson-Sullivan 
Company, Incorporated, fraudulently received, retained and still 
fraudulentlv retains from the plaintiff; and the plaintiff further 
avers that the defendant, Charles W. Simpson, was at the time of the 
occurrences hereinbefore recited president of the said Simp- 
14 son-Sullivan Company, Incorporated, that both as such presi¬ 
dent and individually he actively participated in the fraud 
committed upon the plaintiff as hereinbefore recited and that said 
defendant, Charles W. Simpson, acting for himself and for said 
Simpson-Sullivan Company, made the aforesaid fraudulent repre¬ 
sentations, resulting in the loss to the plaintiff aforesaid; and the 
plaintiff says that by reason of all of which and of the concealment, 
false statements and fraudulent conduct of the defendants, plaintiff 
has been defrauded by the defendants out of the sum of $8,300. 

Wherefore plaintiff claims the sum of $3,300 with interest thereon 
from the 1st day of February, A. P., 1911, besides the costs of this 
suit according to the particulars of demand hereto annexed. 

F. C. HANDY, 

E. HILTON JACKSON, 

Attorneys for Plaintiff. 

Note.— The Particulars of Demand and Affidavit of Francis S. 
Carmody, annexed to Amended Declaration are the same as those 
annexed to Original Declaration at pages 3 and 4 of this transcript. 

(Endorsed:) Leave is hereby granted to file amended declaration 
herein provided copy is served upon the new defendant Charles W. 
Simpson. 

JOB BARNARD, Justice. 


2—2774a 
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Supreme Court of the District of Columbia. 

Thursday, October 15, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

15 Come now as well the plaintiff by his attorneys, Messrs. 
Jackson and Handy, as the defendants by their atiorney, Mr. 

Colbert, whereupon it appearing tfiat the plaintiff amended his decla¬ 
ration by adding Chanes W. Simpson as a party defendant after the 
issue was made, upon stipulation of counsel it is considered that the 
pleas of the defendant corporation shah be considered as the pleas of 
the defendant Simpson, and that the pleadings had to the original 
declaration shall stand as the pleadings to said amended declaration; 
thereupon the plaintiff, by leave of Court, amends his declaration by 
reducing the sum claimed as profits from $2,800.00 to $2,081.00; 
thereupon comes a jury of good and lawful men of this District, 
to wit: Geo. E. Howard, Morris Garfinkie, A. B. Garden, Jno. W. 
Crown, Jno. A. Iloleer, Jno. McDermott, Jr., C. A. Compton, T. A. 
Leckert, Jos. Barnes, Jno. F. Conrad, Henry T. Gover, and Daniel 
Dinneen who, being duly sworn to try the issues above joined, after 
the hearing of the evidence in part, are respited until the meeting of 
the Court tomorrow. 

Memorandum. 

October 16, 1914.—Verdict for Defendants. 

Supreme Court of the District of Columbia. 

Saturday, November 7, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Upon hearing the motion of the plaintiff* for a new trial, it is con¬ 
sidered that the same be, and hereby is, overruled: Therefore 

16 it is considered that the plaintiff take nothing by his suit, and 
that the defendants go thereof without day, and recover 

against the plaintiff their costs of defense to be taxed by the Clerk, 
and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and the 
penalty of the bond is fixed at $100. 

Memoranda. 

November 21, 1914.—Appeal bond approved and filed. 

December 9,1914.—Time to submit Bill of Exceptions extended to 
January 4, 1915. 

December 21, 1914.—Time to submit Bill of Exceptions further 
extended to and including January 11, 1915, and to file transcript of 
record extended to and including January 11, 1915. 
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Assignments of Error. 

Filed December 31, 1914. 

* * * * * * * 

Now comes the plaintiff and assigns for review by the Court of 
Appeals, on his appeal, in the above entitled cause, the following 
errors committed by the trial court: 

1. In excluding from evidence the record, which was offered by 
way of estoppel, in the case of Charles W. Simpson against Francis 
S'. Carmody, At Law No. 54,130, Supreme Court of the District of 
Columbia. 

2. In holding that the foregoing record did not constitute an es¬ 

toppel against the defendants or either of them, as to the 
17 issues herein. 

3. In not holding that the foregoing record constituted an 
estoppel against the defendants jointly and against each of them 
separately upon the principle of res ad judicata. 

4. In excluding the foregoing record, when, on cross-examination 
of the defendant, Charles W. Simpson, said record was offered for the 
purpose of impeaching the testimony of said Simpson, relative to his 
statement in chief to the effect that the plaintiff still owed him the 
sum of $400. 

5. In refusing to permit the plaintiff on cross-examination to in¬ 
terrogate the defendant, Charles W. Simpson, concerning his state¬ 
ment made on his examination in chief that the plaintiff still owed 
him the sum of $400. 

F. C. HANDY, 

E. HILTON JACKSON, 

Att’ys for Plaintiff. 


Designation of Record. 

Filed December 31, 1914. 

******* 

The Clerk of said Court will make the following transcript for the 
Court of Appeals: 

1. 1913, May 9th, Declaration: 

2. 1913, May 17th, Pleas and affidavit: 

3. Note of Joinder, etc.: 

4. Amended Declaration: 

5. 1914, October 15th, Note of pleadings to stand: 

6. 1914, November 7th, Note of Verdict: 

7. 1914, November 7th, Note of judgment: 

8. 1914, November 7th, Memo, of appeal and fixing of 
bond: 
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9. 1914, November 21st, Memo, of approval and filing of bond; 

10. 1914, Notations of all extensions of time to 

submit bill of exceptions and to file 
transcript of record. 
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11. 1914, December 31, Assignment- of error. 

12. 1914, January, Memorandum Bill of Exceptions signed and 
filed and made part of the record. 

13. This designation. 

F. C. HANDY, 

E. HILTON JACKSON, 

Attorneys for Pl’t’ff. 

Approved by 

M. J. COLBERT, 



Att’y for Defendants. 
E. H. J/ 


Memoranda. 

January 9, 1915.—Bill of Exceptions submitted and taken under 
consideration. 

January 11, 1915.—Time to file transcript of record in Court of 
Appeals further extended to and including January 15, 1915. 


Supreme Court of the District of Columbia. 

Tuesday, January 12, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

19 The Court having this day signed the bill of exceptions of 

the plaintiff heretofore submitted herein, now orders the same 
of record as of the time of the noting thereof at the trial. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered 1 to 19, both 
inclusive, to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 55,765 at Law, wherein Francis S. Car- 
mody is Plaintiff and The Simpson-Sullivan Company, Incorporated, 
et al., are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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21 In the Supreme Court of the District of Columbia. 

At Law. No. 55765. 

Francis S. Carmody, Plaintiff, 

vs. 

Simpson-Sullivan Co., Incorporated, and Charles W. Simpson, 

Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Gould and a jury on the 9th day of October, 
A. D. 1914, and thereupon and after the jury had been sworn to the 
trial of the said issues joined, the plaintiff, to maintain the issues 
on his part joined gave testimony as follows: 

Thereupon F'ranots S. Carmody, the plaintiff, being first duly 
sworn testified as follows: 

That in August 1910, the Simpson-Sullivan Company through 
their agent and salesman, Charles T. Richardson, brought to his 
attention a piece of ground at the corner of 20*h and Park Road, 
which they offered to him for nine thousand dollars ($9,000), say¬ 
ing that it could not be bought for less, that Harry Wardman had 
offered eighty-seven or eighty-eight hundred for the property, and, 
it was thereupon agreed in September 1910 that the plaintiff would 
pay nine thousand dollars to the Simpson-Sullivan Company for 
the PTound provided, as a part of the transaction, the Simpson- 
Sullivan Company would negotiate a loan of thirty thousand (30,- 
000) dollars, with which to put up six houses on said ground. 
Thereupon the plaintiff identified the following contract which was 
offered in evidence, which contract is as follows: 

22 Received of Frank Carmody a deposit of 30 day note for 
Two Hundred and Fifty ($250) Dollars, for the purchase of 

lots numbered Eight Hundred (800) and Thirty (30) in square 
twenty-six hundred and seventee- (2617) fronting Two Hundred 
and Four (204) feet on Park Road, containing about Twenty Thou¬ 
sand Nine Hundred and Ninety-four (20,994) square feet sold to 
him for the sum of Nine Thousand Dollars ($9,000.00) on the fol¬ 
lowing terms: 

Simpson-Sullivan Co., Inc., agree to loan said Carmody the sum 
of Five Thousand ($5,000.00) Dollars on each lot fronting Thirty- 
four (34) feet, for the purpose of erecting six dwellings, each 
dwelling to be Twenty-two (22) feet front, Thirty-four (34) feet 
deep, Three stories high, two bath rooms and to be heated by hot 
water; the plans and specifications for which are to be approved by 
said Simpson-Sullivan Co. 

Each loan to be as follows: Five Thousand ($5,000) Dollars 
payable in Three years 6% interest, for which loan the said Carmody 
is to pay the Simpson-Sullivan Co. a brokerage of Nine Hundred 
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($900) Dollars, said Simpson-Sullivan Co. agreeing out of the be¬ 
fore mentioned loans to pay for the land and pay the residue to said 
Carmody as the buildings progress. A Satisfactory bond against 
mechanics’ liens, and for the completion of the buildings to be fur¬ 
nished by said Carmody. The before mentioned Nine Hundred 
($900.00) Dollars commission is to be paid in cash by said Car¬ 
mody, of which the deposit of Two Hundred and Fifty ($250.00) 
Dollars is to be a part. 

Title to be a good record title or deposit refundred, and the usual 
real estate adjustments to be made. This transaction to be complete 
within 10 days from this date. 

SIMPSON-SULLIVAN CO., 

By C. T. R. 

Accepted. 

F. S. CARMODY. 

Dec. 31, 1910. I 

23 Thereupon the plaintiff further testified that the foregoing 
contract was dictated by the defendant, Charles W. Simpson, 

the president of the Simpson-Sullivan Company, in the office of the 
latter, that the same wa< executed by the Simpson-Sullivan Company 
in the presence of said Charles W. Simpson by the aforesaid Charles 
T. Richardson, that the contract was executed at the same time by 
the plaintiff, as appears upon the face thereof, that the foregoing 
contract wa« c^ed out by the nartie« in accordance with its terms, 
that the plaintiff paid five hundred (500) dollars on account of the 
commission therein named when he learned that the price of the 
property had been misrepresented to him; that in June or July, 
1911 plaintiff informed said Simpson that he had been defrauded in 
the deal and demanded of him the original contract and a return 
of the $1,800 paid Davidson & Davidson for making the loan, in re¬ 
sponse to which demand the said Simpson sent the plaintiff a state¬ 
ment and letter which were offered in evidence and are as follows: 

24 Simpson-Sullivan Company, Incorporated, 

Real Esta f e. Loans and Insurance, 

1408 G Str. N. W. 

Washington, D. C., Feb. 1, 1911. 

In Account with Mr. J. M. Carmody, Purchase Lot 30, Blk. 4, 
‘Tngleside,” and Pt. Lot 15, ‘‘Kosemont,” and Loan. 


To purchase price ..... 9,900.00 

To taxes paid to June 30, 1911. 20.15 

To title charges $41, Recording trust $3. 44.00 

By amt. deducted from loan. 9,000.00 

By cash . 100.00 

By note . 150.00 

By note to settle. 714.15 












THE SIMPSON-SULLIVAN COMPANY, INC., ET At. 15 

25 Simpson-Sullivan Co., Inc., 

Real Estate, Loan- & Insurance. 

Washington, D. C., Sept. 8th, 1911. 

I Mr. Joseph M. Carmody, 1413 G St. N. W., City. 

Dear Sir: I enclose you herewith a copy of your contract for 
the purchase of lot 30 and part of lot 15 block 4 “Ingleside,” also a 
statement showing the transactions. 

Lot 30 was purchased from Mr. Dulany for $4,730, part of lot 15 
from Mr. Albert for $4,270, making the total of $9,000. I prevailed 
on Mr. Abert out of this price to contribute to the commission paid 
Messrs. Davidson & Davidson; with this commission allowed by Mr. 
Abert and all of your $900 commission, except $250 which I kept 
myself, I used to pay Messrs. Davidson & Davidson for their com¬ 
mission. It took all of your $900 and a great deal more to pay 
Messrs. Davidson & Davidson for their loan of $30,000. I do not 
think should you have understood this matter, that you would have 
questioned the transaction as you did. You are at perfect liberty to 
ask Messrs. Davidson & Davidson how much commission they re¬ 
ceived for this loan. 

The commisdon of $900 was not one cent too much for negotia¬ 
ting this deal, and I should have received this amount instead of 
less than one-third. 

I trust that this will satisfactorily explain the transaction to you. 
Very truly yours, 

C. W. SIMPSON. 

26 Thereupon the plaintiff further testified that upon the oc¬ 
casion of the foregoing interview he also advised said Simp¬ 
son that the property had been sold for sixty-two hundred (6,200) 
dollars, instead of nine thousand (9,000) dollars the minimum price 
named by said Simpson to plaintiff, that the foregoing conversation 
occurred in the office of the Simpson-Sullivan Company on 15th 
Street, that the plaintiff still owed the Simpson-Sullivan Company 
at the time of said interview the sum of $400, being the balance of 
the $900 commission named in the foregoing contract which the 
plaintiff declined to pay, stating that the defendants had by their 
conduct forfeited their commission. Witness further testified that 

I the foregoing letter addressed, to Mr. Joseph Carmody was so ad¬ 
dressed because Mr. Joseph Carmody, a brother of the plaintiff, 
carried the title to the property in question for the plaintiff, that the 
deed, by plaintiff’s request, was made out to said Joseph Carmody, 
the brother of the plaintiff, that the statement and contract referred 
to in said letter were identical with the contract and statement as 
hereinbefore set forth, that the Joseph Carmody referred to in said 
letter is the same as J. M. Carmody; plaintiff further testified that 
he got the information that the property sold for sixty-two hundred 
dollars from Mr. John C. Davidson, member of the firm of Davidson 
& Davidson, about the time the houses were completed and that he 
received the same information, later on, from Mr. Fred Smith, who 
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owned a part of the property and from Mr. Dulany, who was trustee 
for the rest; that Davidson & Davidson handled the sum of thirty 
thousand (30,000) dollars referred to in the foregoing contract, 
inclusive of the $9,000, representing the purchase price of said 
property, which was also disbursed by Messrs. Davidson & Davidson 
in accordance with the following receipt dated February 2, 1911, 
which was duly identified and off erred in evidence: 

27 “Received of Davidson & Davidson $9,000, being in full 
payment for the fore-mentioned land.” 

FRANCIS S. CARMODY.” 

and the plaintiff* further testified that the $9,000 referred to in the 
foregoing receipt was not actually received by him bit was dis¬ 
bursed by Davidson & Davidson, as he supposed at the time, for 
the payment of the purchase price of the land, to wit, $9,000, as 
named" and set forth in plaintiff’s contract with the Simpson-Sulli- 
van Company; that he had nothing to do with the employment of 
Messrs. Davidson <fc Davidson in the negotiation of the loan, that 
the lat er were brought into the transaction by Simpson-Sullivan 
Company, who referred the plaintiff to Messrs. Davidson & Davidson 
as the parties employed by the defendant, the Simpson-Sullivan 
Company, and that he, the plaintiff, had nothing whatever to do 
with said employment. 

On cross-examination plaintiff stated that he had been in the 
building business about twenty years prior to the transaction in 
question, that he had been in the habit of buying vacant ground 
and erecting buildings thereon, that he authorized Mr. Richardson, 
as representing the Simpson-Sullivan Company, to buy the property 
for him, in dealing with Mr. Richardson the plaintiff* always under¬ 
stood he was dealing with the defendant, the Simpson-Sullivan 
Company, that he only agreed to pay the Simpson-Sullivan Com¬ 
pany a commission on the loan, that they were to get their 

28 commission for the sale of the property from the vendor, 
that he agreed to buy the property in question for $9,000 

provided that it could not be bought for less and upon the state¬ 
ment made to the plaintiff by said Simpson that Mr. Wardman had 
offered $8,800 for the property, that prior to closing out the trans¬ 
action the plaintiff went with said Richardson to the office of the 
Simpson-Sullivan Company, where they met the president, Charles 
W. Simpson who informed the plaintiff that they would make the 
charge bv wav of a commission of $900 for the whole transaction, 
that witness bought the land in question from the Simpson-Sullivan 
Company as his agents, but he did not know who the owners were 
at the time of the purchase and did not inquire, according to his 
recollection, that he paid the $9,000 for the property because it 
was represented to him that it could not be bought for less, that 
plaintiff’s information that the property had only cost $0,200 came 
from Mr. John C. Davidson, who told him he had sent a check for 
$6 200 to the District Title Company to pay for the property, and 
that said check was a part of the $30,000 loan negotiated through 


w 


THE SIMPSON-SULLIVAN COMPANY, INC., ET AL. 1? 

Davidson & Davidson, that the receipt given to Davidson & 
Davidson indicated that $9,000 was paid for the land and that 
plaintiff was of the impression that this was the amount actually 
paid for the land by Davidson & Davidson upon the request and 
instruction of the Simpson-Sullivan Co.; Plaintiff understood that 
the Simpson-Sullivan Company were his agents in the deal as well 
as the agents of the sellers of the property, from whom the plaintiff 
knew that they were getting a commission; that the plaintiff acqui¬ 
esced in the double capacity in which the Simpson-Sullivan Com¬ 
pany were acting. On re-direct plaintiff testified that the receipt 
signed by him for $9,000 was signed upon the representation made 
by Davidson & Davidson that that amount had been or would be 
turned over for the purchase of the property, which plaintiff thought 
was the actual purchase price of the same, that so far as the plain¬ 
tiff was concerned the transaction was one, both the purchase 
29 of the ground and the negotiation of the loan, that the 
plaintiff saw the Simpson-Sullivan Company a number of 
times in their office with reference to the transaction before it was 
closed out. In response to the question from the Court the plain¬ 
tiff stated that the Simpson-Sullivan Company told him they were 
getting their commission on the land from the owners, that he 
instructed them to buy it for $9,000 provided it could not be 
bought for less and that they said they would buy it cheaper if 
they could. 

Further to maintain the issues on his part joined the plaintiff 
called Mr. Frederick S. Smith, who being first duly sworn, testified 
that he owned part of the property purchased by the plaintiff an¬ 
swering to the description of lot 830 in square 2317, the old number 
being lot 15, Rosemont, that witness sold said property to Mr. 
Charles W. Simpson, one of the defendants for $2,189.40, that at 
the request of Mr. Simpson witness conveyed this property to Mr. 
Abert, who was a young man in Mr. Simpson’s office, that he paid 
Simpson-Sullivan Co. a three per cent commission for selling the 
same, that he did not know and did not care whether Mr. Simpson 
was the purchaser of the property at the time the transaction was 

closed. 

Thereupon further to maintain the issues on his part joined the 
plaintiff called Alfred H. Lawson, — beingfirst duly sworn etstified 
that he was the Secretary and Treasurer of the District Title In¬ 
surance Company the the Washington Title Insurance Company 
and that in 191() and 1911 he was settlement clerk of said company 
and as such closed out the transaction with respect to the property 
herein, that the company received a check of $8,200 from Davidson 
& Davidson for the settlement lot 30 block 4 Ingleside and lot 15, 
Rosemont, the property conveyed to the plaintiff herein, $100 for 
Simpson-Sullivan Company and $58.13 in cash, that they paid out 
on this account to Fred S. Smith 1,718.26, H. Rozier Dulany, agent, 


3—2774a 
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$4,441.82, to the Collector of taxes, $138.10 and their own 

30 charge of $59.95, making a total of $3,388.18, that the check 
from Davidson & Davidson was dated February 2, 1911, to 

said company and was endorsed, “account Carmody loan, square 
2617, that all his instructions in this transaction came from the 
defendant, Charles W. Simpson. 

Thereupon plaintiff offered in evidence the record on the law 
side of the Court No. 54,130, in case of Charles W. Simpson against 
Francis S. Carmody, said offer being made as follows: 

Mr. Jackson : If the Court please I desire to offer in evidence 
the record on the law side of this court, No. 54,130, in the case of 
Charles W. Simpson against the plaintiff in this cause. That suit, 
if the Court please, involved the collection of a note for $400 against 
the plaintiff here, the defendant in that suit, which represented 
the balance due as indicated by that note, by Charles W. Simpson 
to whom the note was payable personally, the balance of the $900 
that he was to pay by way of brokerage commission for closing 
out the transaction that is here involved. We want to offer the 
entire record showing the verdict and the entries showing the final 
disposition of that suit. 

Mr. Colbert : I object to it if your Honor please. That is a suit 
between different parties. This suit is primarily a suit in which 
Mr. Carmody is plaintiff and the Simpson-Sullivan Company was de¬ 
fendant ; subsequently by amendment, there was an additional party 
made and the record now offered in evidence is with reference to an 
entirely different transaction and is between different parties. In 
that case Mr. Simpson individually was plaintiff and Mr. Carmody 
was defendant. I submit, under every rule that is improper be¬ 
cause the parties are different. It makes no difference if Mr. Simp¬ 
son is one of the parties to this record. There may have been a dozen 
different questions involved in that case. * * * 

The Court: On the question of evidence before me I have no 
hesitation in saying the record in this case would not be admissible. 

Mr. Jackson: I note an exception. 

The foregoing record is as follows: 

31 Declaration. 

(Filed September 18, 1912.) 

In the Supreme Court of the District of Columbia. 

No. 54130. 

Charles W. Simpson, Plaintiff, 

vs. 

Francis S. Carmody, Defendant. 

The plaintiff, Charles W. Simpson, sues the defendant, Francis 
S. Carmody, for money payable by the defendant to the plaintiff 
for that heretofore to-wit: 
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1. On the seventh day of August, 1911, the defendant, Francis 
S. Carmody, by his promissory note of that date now overdue, prom¬ 
ised to pay to the order of Charles W. Simpson, the sum of Four 
Hundred ($400) Dollars, two months after date with interest at the 
rate of 6 per cent per annum, but the said defendant has not paid 
the said note or any part thereof, wherefore, the plaintiff brings suit 
and claims the sum of four hundred ($400.) Dollars, with interest 
from August 7, 1911, besides costs. 

2. The said plaintiff, Charles W. Simpson, sues the said defendant, 
Francis S. Carmody, for money payable by the defendant to the 
plaintiff for work done and materials provided by the plaintiff to 
the defendant, at his request, and for money loaned by the plaintiff 
to the defendant, and for money had and received by the defendant 
for the use of the plaintiff, and for money found to be due by the 
defendant to the plaintiff on accounts stated between them, and the 

plaintiff claims the sum of four hundred ($400.) dollars with 
32 interest thereon from August 7, 1911, besides costs, according 
to the Particulars of Demand hereto annexed. 

M. J. COLBERT, 

Attorney for Plaintiff. 


Particulars of Deinand. 


Copy of note. 
$400.00. 


Washington, D. C., Aug. 7, 1911. 


Two months — pay to the order of Charles W. Simpson Four 
Hundred Dollars. 

Value received and charge the same to account of 

FRANCIS S. CARMODY. 1413 G. 


Interest 6%. 


Endorsed: F. S. Carmody. Oct. 9 $04.13. 540.52. C. W. Simp¬ 
son. 

Affidavit. 

District of Columbia, ss: 

Personally appeared before me a Notary Public in and for the 
District of Columbia aforesaid Charles W. Simpson, — being first duly 
sworn deposes and says that he is the person named as plaintiff in 
the foregoing and annexed declaration which is proposed to be filed 
in the Supreme Court of the District of Columbia; that he has just 
cause of action and a just right to recover from Francis S. Carmody, 
the person named as defendant in the said declaration, the full sum 
of Four Hundred ($400.) Dollars with interest from August 7, 1911, 
from the following grounds, namely: On the seventh day of August, 
1911, for a good and valuable consideration, the said Francis S. Car¬ 
mody executed and delivered to this affiant, a certain promissory note 
dated August 7,1911, for the sum of Four Hundred ($400.) Dollars, 
payable in two months after date to the order of this affiant with 
interest at the rate of 6% per annunL A copy of said note is filed 


L 
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with said declaration as Particulars of Demand, and Affiant prays 
that the same may be considered as a part of this affidavit. 
33 Affiant is now the owner and holder of said note. No part of 
same has been paid, and affiant says that he is justly entitled 
to recover from the said Francis S. Oarmodv by reason of the prem¬ 
ises, the full sum of Four hundred ($400.) Dollars with interest 
from August 7, 1911, exclusive of all set offs and just grounds for 

Hpfpn pp 

CHARLES W. SIMPSON. 

Subscribed and sworn to before me this 18th day of September 
A. D, 1912. 

WM. N. ELLIS, 

Notary Public, D. C. 


Plea and Affidavit of Defense. 

(Filed Oct. 23, 1912.) 

The defendant, Francis S. Carmody, for plea to the declaration 
filed in the above entitled cause and to each and every count thereof, 
says that he is not indebted in the manner and form as in said 
declaration alleged. 

F. C. HANDY, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Francis S. Carmody, being first duly sworn, on oath states as fol¬ 
lows :— 

That he is the defendant in the above entitled cause in which 
Charles \V. Simpson is named as plaintiff and that he has a good 
defense to the whole of the plaintiff’s claim as stated in plaintiff’s 
Declaration and Affidavit of Complaint filed in this cause, the 
grounds of which defense are as follows:— 

On or about December 31st. 1910, this defendant entered into a 
contract with the Simpson-Sullivan Company, Inc., of which cor¬ 
poration the plaintiff herein. Chas. W. Simpson, is the President, a 
copy of which contract is hereto attached and marked “Exhibit A”, 
and is prayed to be taken a- part of this Affidavit. By the terms of 
this contract, the said Simp c on-Sullivan Company agreed to loan to 
this defendant the sum of Thirty thousand Dollars ($30,- 
34 000.00) with which to buy certain unimproved prooertv and 

to build thereon six houses, for the securing of which loan 
the said Simpson-Sullivan Company agreed to charge this defendant 
a commission of Nine Hundred Dollars ($900). In accordance with 
the provisions of said contract, the said Simpson-Sullivan Co. pur¬ 
chased said unimproved Property for this defendant, all of this de¬ 
fendant’s negotiations with said Company being had with and 
through the plaintiff in this cause, who represented to this defendant 
that this property could not be bought for less than Nine Thousand 
Dollars ($9,000.00); that the owners thereof had received offers 
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therefor amounting to $8,700.00 or $8,800.00, and relying upon this 
statement, this defendant agreed to pay the sum of Nine thousand 
Dollars ($9,000.00) and gave his thirty (30) days’ note for the sum 
of Two Hundred and Fifty Dollars ($250.00) as a deposit on the 
purchase price of the property. The said Simpson-Sullivan Com¬ 
pany, through its agent, the plaintiff herein, negotiated a loan for 
the sum of Thirty Thousand Dollars ($30,000.00) with the firm of 
Davidson & Davidson of this city, in order to fulfill its agreement to 
loan this plaintiff the sum of thirty thousand dollars ($30,000.00), 
as set forth in attached agreement, and on February 1st, 1911, sub¬ 
mitted a statement made out in the name of J. M. Carmodv, in whose 
name the defendant herein directed the title to the property should be 
placed, a cony of which is hereto attached, showing the settlement be¬ 
tween the defendant and the Simpson-Sullivan Co. This statement 
l shows that this plaintiff gave his note for the sum of seven Hundred 
j fourteen Dollars and fifty cents ($714 50) in payment of the balance 
of Six hundred and fifty dollars ($050) due on account of Nine 
hundred dollars ($900.00) commission and sixty-four Dollars and 
fifteen cents ($64.15) for taxes, the Title Company’s charges and 
recording papers. This note this defendant has from time to time 
curtailed until the amount remaining unpaid amounted to Four 
Hundred — ($400.00). for which on August 7. 1911, this defendant 
executed his promissory note to the order of Chas. W. Simpson- 
35 Sullivan Company, the note being given as the property of 
the Simpson-Sullivan Co. and the pre c ent suit being brought 
for the benefit, of the said Company, navahle in two months after 
date, but before this note became due, this defendant discovered that 
the property which had been purchased through his agent, the Simp- 
son-Snllivnn Co., instead of costing Nine thousand Dollars 
I ($9,000.00), only cost the sum of Sixty-two hundred dollars 
($0200) and that instead of this defendant being charged with nine 
hundred doffars commission, he had heen charged with eighteen 
hundred dollars ($1800) commission to Davidson & Davidson by 
the said Simpson-Sullivan Co., and in addition thereto the plaintiff 
herein, Chas. W. Simpson, received a check from Davidson & David¬ 
son, dated February 2, 1911, for the sum of One thousand dollars 
($1,000.00), these three amounts totaling Nine thousand dollars 
($9,000), which it was represented to this defendant was the cost 
of the property. When thi« defendant, discovered these facts, he re¬ 
fused to pay said note for Four Hundred dollars ($400.00), being 
the note herein sued on, and called the attention of the c anl Simpson- 
Sullivan Co. to the facts discovered by him. as is evidenced by a 
letter from the Simpson-Sullivan Company, dated September 8, 
1911, and signed by the plaintiff herein, and for the reason that he 
had already paid, although this fact had previously heen unknown 
to him, far in excess of the amount which he agreed to pay by the 
terms of the contract hereto attached, in consideration of the facts 
herein stated, this defendant claims that the note herein used upon 
was given without consideration, and under misrepresentation, and 
that he is not indebted to the plaintiff in any sum whatever. 

FRANCIS S. CARMODY. 
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Sworn and subscribed to before me this 25 day of October, 1912. 

J. C. KENNEDY CAMPBELL, 

Notary Public, D. C. 

36 Received of Frank Carmody a deposit of 30 day note for 

Two hundred and fifty ($250) Dollars, for the purchase of 
lots numbered eight hundred (800) and thirty (30) in square 
twenty-six hundred and seventeen (2317) fronting two hundred 
and four feet (204) on Park Road, containing about twenty thou¬ 
sand nine hundred and ninety-four (20,994) square feet sold to 
him for the sum of Nine thousand dollars ($9,000) on the following 
terms: 

Simpson-Sullivan Co., Inc., agree to loan said Carmody the sum 
of Five thousand ($5,000) Dollars on each lot fronting Thirty- 
four feet, for the purpose of erecting six dwellings, each dwelling to 
be Twenty-two (22) feet front, Thirty-four (34) feet deep, three 
stories high, two bath rooms and to be heated by hot water; the 
plans and specifications for which are to be approved by said Simp¬ 
son-Sullivan Co. 

Each loan to be as follows: Five thousand ($5,000) Dollars pay¬ 
able in three years 6% interest, for which loan the said Carmody is 
to pay the Simpson-Sullivan Co. a brokerage of Nine hundred 
($900) Dollars, said Simpson-Sullivan Co. agreeing out of the be¬ 
fore mentioned loans to pay for the land and pay the residue to 
said Carmody as the buildings progress. A satisfactorv bond against 
mechanics’ liens, and for the completion of the buildings to be fur¬ 
nished bv said Carmody. The before mentioned Nine hundred 
($900) Dollars commission is to be paid in cash by said Carmody, 
of which the deposit of Two hundred and fifty ($250) Dollars is 
to be a part. 

Title to be a good record title or deposit refunded, and the usual 
real estate adjustments to be made. This transaction to be com¬ 
plete within ten days from this date. 

SIMPSON-SULLIVAN CO., 

ByC. T. R. 

Accepted. 

F. S. CARMODY. 

Dec. 31, 1910. 
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Washington, D. C., Feb. 1, 1911. 

In Account with Mr. J. M. Carmody. 

%> 

Purchase lot 30 Blk. 4 “Ingleside” and pt. lot 15 “Rosemont” 
and loan. 


To purchase price. 9,900.00 

To taxes paid to June 30, 1911. 20.15 

To title charges $41, Recording trust $3. 44.00 

By amt. deducted from loan. 9,000.00 

By cash . 100.00 

By note . 150.00 

By note to settle . 714.15 


$9,964.15 $9,964.15 

38 Simpson-Sullivan Co., Inc., 

Real Estate, Loan & Insurance. 


Washington, D. C., Sept. 8th, 1911. 




Mr. Joseph M. Carmody, 1413 G St. N. W., City. 

Dear Sir: I enclose you herewith a copy of your contract for 
the purchase of lot 30 and part of lot 15 block 4 “Ingleside” also a 
statement showing the transactions. 

Lot 30 was purchased from Mr. Dulanv for $4,730, part of lot 
15 from Mr. Abert for $4,270, making the total of $9,000. I pre¬ 
vailed on Mr. Abert out of this price to contribute to the commis¬ 
sion paid Messrs. Davidson & Davidson; with this commission al¬ 
lowed by Mr. Abert and all of your $900 commission, except $250 
which I kept myself, I used to pay Messrs. Davidson & Davidson for 
their commission. It took all of your $900 and a great deal more 
to pay Messrs. Davidson & Davidson for their loan of $30,000. I 
do not think should you have understood this matter, that you 
would have questioned the transaction as you did. You are at 
perfect liberty to ask Messrs. Davidson & Davidson how much com¬ 
mission they received for this loan. 

The commission of $900 was not one cent too much for negotiat¬ 
ing this deal, and I should have received this amount instead of 
less than one-third. 

I trust that this will satisfactorily explain the transaction to 


you. 

Very truly yours, 


C. W. SIMPSON. 


39 The following proceedings in said cause were thereafter 

had as follows: 
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July 28. 1913.—Joinder of issue on above plea, note of of issue I 
and notice of trial. 

December 9, 1913.—Jury Sworn and respited. 

December 9th and 10th, 1913.—Witness examined on behalf of I 
the plaintiff, Charles W. Simpson. Witnesses examined on behalf I 
of the defendant, Francis S. Carmody, Frederick C. Smith, John C. I 
Davidson, Alfred H. Lawson, W. I). Sullivan, Vice President and E 
Treasurer of the Simpson-Sullivan Company. Testimony in re-1 
buttal on behalf of the plaintiff, Charles W. Simpson, James K. I 
Jones, Charles T. Richardson. Testimony in surrebuttal on behalf I 
of the defendant, Francis S. Carmodv. 

7 «- |B| 

December 10, 1913.—Verdict for the defendant. 

December 19, 1913.—Motion for a new trial overruled and judg-1 
ment on verdict for the defendant for costs. 

December 19, 1913.—Appeal noted and bond fixed at $100. 

December 29, 1913.—Appeal bond approved and filed—Super- I 
sedeas. 

It is stipulated and agreed by the undersigned counsel of the I 
respective parties hereto that the foregoing appeal was not perfected I 
and was definitely abandoned by the plaintiff in said cause. 

40 Further to maintain the issues on his part joined the plain-1 

tiff called John C. Davidson, who being first duly sworn I 
testified as follows: That he was a member of the real estate firm I 
of Davidson & Davidson in 1910 and 1911, that he recalled the I 
loan of $30,000 negotiated through his office by Charles W. Simpson, I 
of the Simpson-Sullivan Company on the lots in Ingleside, which I 
lots were the subject of the transaction herein between the plaintiff I 
and the defendants, that $9,000 of the loan of $30,000 was paid out I 
through the check of the firm of Davidson & Davidson as follows: I 
$6,200 by check dated February 2, 1911, to the title company to I 
pay for the ground, that on February 7, 1911, the firm gave a check I 
against this amount to Charles W. Simpson in the sum of $1,000,1 
that the firm of Davidson & Davidson got $1,800 for negotiation I 
the loan, that thev retained this $1,800 from the first payment of I 
$9,000. 

On cross-examination witness stated that neither Simpson nor I 
the Simpson-Sullivan Company got any part of the $1,800 commis-1 
sion. that the loan was negotiated through and at the request of I 
Mr. Charles W. Simpson, that the $9,000 was divided up as above I 
indicated and disbursed by order of said Simpson, with whom the I 
witness had the agreement to retain $1,800 by way of a commis-1 
sion of six per cent, to negotiate the loan. 

Thereupon the defendants offered evidence tending to show that I; 
the transaction relating to the sale of the property in question was I j 
an individual transaction between Charles W. Simpson and the! 
plaintiff, that the firm, the Simpson-Sullivan Company had nothing I 
to do with the transaction and received no commissions either from I 
the plaintiff or from the owners of the property. Thereupon the I 
defendants further to maintain the issues on their part joined] 
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called Charles T. Richardson, who testified that while a salesman in 
the office of the Simpson-Sullivan Company he offered the property 
in question to the plaintiff for the sum of $9,000, but did 

41 not tell the plaintiff who owned the ground, that he was 
authorized by Charles W. Simpson to offer the plaintiff the 

property at that price; that the piece of property formerly owned 
by Mr. Frederick C. Smith was purchased from the latter by Mr. 
James K. Jonas and Mr. Charles \V. Simpson sometime in September 
1910, that Carmody never authorized witness to act for him, that 
witness only acted for Simpson in the sale; that prior to closing 
out the transaction Simpson advised Carmody that he could get 
the loan of $30,000 on the property, $5,000 on each of the six lots, 
provided Carmody would pay a commission of $900, that Allen A. 
Abert, was a clerk in a cigar store and a title holder, the the 
contract of December 31, 1910, was prepared in the Simpson- 
Sullivan Company’s office bv one of its stenographers, in the presence 
of Charles W. Simpson and the plaintiff and that the witness signed 
it for the Simpson-Sullivan Company, that plaintiff informed him 
he did not want the property without the loan and that $9,000 was 
too high for it, thereupon witness replied that that was the only 
price he had on the property. 

Thereupon further to maintain the issued joined on the part of 
the defendants, Charles W. Simpson being first duly sworn testified 
as follows: That he was the president of the defendant, the Simp¬ 
son-Sullivan Company and a member of the firm, that in the early 
part of September, 1910. before he saw Mr. Carmody he pur¬ 
chased the portion of the lots in question, formerly owned by Mr. 
Fred Smith, fr m the latter, that the purchase was made in con¬ 
junction with Mr. James K. Jones for the sum of $2,189.40, which 
was inclusive of a trust against the property and that the other por¬ 
tion of the property in question was purchased by the defendant 
from Mr. Dulany for $4,730 that the loan was procured by the de¬ 
fendant from the firm of Davidson & Davidson, who agreed to make 
it for a commission of $1,800, which was to be taken out of the loan 
of $30,000 by Davidson & Davidson; that no secret profit of $2,081 
or any other amount was made out of the transaction, that 

42 plaintiff still owed the defendant $400, by way of commis¬ 
sion on the transaction as set forth in the contract, that the 

defendant got nothing out of the transaction, which he said was a 
personal matter of his own and that the firm, Simpson-Sullivan Com¬ 
pany, had nothing to do with it. 

On cross examination witness testified that the $400 referred to in 
his examination in chief represented the balance of the commission 
of $900 to be paid to the Simpson-Sullivan Company, under the 
terms of the written contract, for negotiating the loan, thereupon the 
following took place: 

Q. You brought suit in the Supreme Court of the District of Co¬ 
lumbia on this note against Mr. Carmody? 
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Mr. Colbert: I object to that if your Honor please. That has 
already been ruled out by the Court. ; 

Mr. Jackson: He says Mr. Carmody still owes him this money. 

Mr. Colbert: My purpose is the note has not been paid. That \ 
is all I care for. 

Mr. Jackson: The witness did not state that. He said Mr. Car¬ 
mody owes him the money. I think we are entitled to this on cross- 

examination. \ 

Mr. Colbert: I object to it, if your Honor please. i 

The Court : I did not say it is admissible on any ground. 

Mr. Jackson : We note an exception, if your Honor please. 

By Mr. Jackson: 

Q. You need not answer this question. I simply want to under- ? 
stand if the court rules it out. * 

You have stated that Mr. Carmody owed you the money on that 
note. As a matter of fact, did you not sue Mr. Carmody on that 
note and did not the Jury find that he did not owe it to you? 

Mr. Colbert: I object to that, and if you are going to ask that ; 
question you ought to ask it at the bench. 

The Court: I do not think it is material to this controversy. 

Mr. Jackson : Does it not bear upon the credibility of this wit¬ 
ness on cross examination. 

The Court : It bears a little. He might be mistaken. 

Mr. Jackson: Then, in that connection, if the Court please, we : 
renew our offer of the entire record in the proceeding that was re- > 
ferred to and identified yesterday, for the purpose of impeaching 
the credibility of this witness, on the statement that he made in 
chief, to the effect that Mr. Carmody still owed him $400 on that 
note, the proceedings referred to involving the right of Mr. Simpson, 
as will appear from an inspection thereof, to collect that note as 

against Mr. Carmody. 

The Court: The objection is sustained. 

Mr. Jackson: I note an exception. 

Q. As a matter of fact, Mr. Carmody does not owe you any I 
money? 

Mr. Colbert: I object to that, if the Court please. I 

Mr. Jackson: He said he owed money. 

The Court: What is the relevancy of that? Do you mean under 
this transaction? 

Mr. Jackson: Yes, sir; under this transaction. 

43 Mr. Colbert: It makes no difference whether he does or 

not. The question is whether he owes Mr. Carmody in this 
case. There is no plea of set-off. 

Mr. Jackson: He stated, in response to your question, that Mr. 

Carmody still owed him $400. 

The Court : I think the situation is simply that the witness was 
mistaken when he said that, as a matter of fact 
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Thereupon the defendants, further to maintain the issues on their 
part joined, called James K. Jones, who being first duly sworn, 
testified that in September 1910, he bought the property from Mr. 
Fred Smith upon the terms and conditions already testified to by 
the defendant, Charles W. Simpson, that the property was sold in 
February, 1911, that the witness knew nothing about the relations 
existing between the plaintiff and Charles W. Simpson of the Simp¬ 
son-Sullivan Company. 

Thereupon the defendants further to maintain the issues on their 
part joined, called William D. Sullivan, who being first duly sworn, 
testified that he was the Vice-President and Treasurer of the Simp- 
son-Sullivan Company and had been so connected for eight or nine 
years, that he knew nothing about the transaction between the 
defendant, Charles W. Simpson, and the plaintiff, that he was not 
present at any of the interviews, that the transaction was a personal 
one with the defendant, Simpson, that neither the Simpson-Sullivan 
Company nor he receive- anything out of the transaction, that he 
was subpoenaed as a witness and testified in the previous case between 
Charles W. Simpson and the plaintiff. 

Both sides having announced their testimony closed, and the fore¬ 
going evidence being all the evidence given by the respective parties, 
the Court instructed the jury upon the law of the case, as fol¬ 
lows: 

44 The Court : Gentlemen of the Jury, the plaintiff, Francis 

S. Carmody, seeks by his action to recover from the defend¬ 
ants, the Simpson-Sullivan Company, a corporation, and Charles W. 
Simpson, two separate sums of money, the first being a commission 
of $500 which he paid on this transaction under the circumstances 
which you have heard, and, secondly, what he charges to be secret 
profits to be made by the defendants, or one of them, growing out 
of the same transaction, the total amount being stated as $2,081. 
The principal point in this case is whether or not the defendants, or 
either of them, were the agents of the plaintiff, or whether they 
occupied the position of seller to the plaintiff as a buyer, in other 
words, did Mr. Carmody, the plaintiff, employ the defendants or 
either of them as his agent to purchase the property and did they 
accept the employment. Or did they approach him to sell the prop¬ 
erty, without assuming any agency for him, acting for the owners 
of the property, whether they were the defendants themselves, or 
someone else; that is the question in the case. 

If you believe from this testimony that Mr. Carmody, the plaintiff 
employed the defendants, or either of them, as his agent to purchase 
the property, and they accepted it, then they were under the obliga¬ 
tion to exercise the greatest good faith to the plaintiff and to make 
full disclosures to him of the price at which the property could be 
bought; if you believe that they represented to him, having accepted 
his employment and acting as agent, that the property could not 
be bought for less than $9,000, and he bought the property upon 
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that representation by them as his agent for $9,000, when, as a 
matter of fact, they had bought it for a less figure, either directly 
or indirectly, then they would be held by the law to be responsible 
for any profit they made growing out of that transaction. 

If, on the other hand, they approached him, representing the 
seller of the property, and I say, it being immaterial who the seller 
was, and offered it to him at a certain price, $9,000, without assum¬ 
ing to act as his agent, then the plaintiff is not entitled to recover 
because there was not that fiduciary relation I have described in 
what I have said heretofore. 

It is entirely competent for a real estate agent to act for both 
parties, provided both parties are aware of the fact, and the fact 
that the defendants received a commission from the seller would 
not necessarily negative the fact that they might also have acted 
for the plaintiff as his agent. But you go back to the question of 
what standpoint or view of the case you should take: Were the 
defendants, or either of them, the agent of Mr. Carmody, to buy 
this property, or were they the agents exclusively of the seller to sell 
the property. In the first instance Mr. Carmody would be entitled 
to recover their secret profits also $500 which he paid, and under the 
second set of circumstances the plaintiff would not be entitled to 
recover, that is, if the relation of vendor and vendee existed between 
these two parties. The burden of proof to establish this case is upon 
the plaintiff. You may retire, Gentlemen. 

Thereupon the case was submitted to the jury who returned a 
verdict for the defendants. 

And thereupon, after the exceptions were duly taken, as afore¬ 
said and entered upon the minutes for the Court, counsel for the 
plaintiff prayed the court to sign and seal his Bill of Exceptions, 
now for then which is accordingly done in duplicate this 12th day 
of Januarv, 1915. 

ASHLEY M. GOULD, Justice. 

The foregoing Bill of Exceptions is satisfactory. 

M. J. COLBERT, 

Attorney for Defendants. 

[Endorsed:] Copy. At Law. No. 55,785. Francis S. Carmody I 
vs. Simpson-Sullivan Co., Incorporated, and Charles W. Simpson. 
Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2774. Francis S. Carmody, appellant, vs. The Simpson-Sullivan 
Company, Incorporated, et al. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 15, 1915. Henry W. Hodges, clerk. 
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January Term, 1915. 


No. 2774 


FRANCIS S. CARMODY, Appellant, 

vs. 

SIMPSON-SULLIVAN COMPANY, INCORPORATED, 
and CHARLES W. SIMPSON, Appellees. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal from the judgment of the Supreme 
Court of the District of Columbia entered upon a verdict 
of the jury for the appellees. 

The appellant, the plaintiff below, sought by an action at 
law to recover from the appellees, the Simpson-Sullivan 
Company, a corporation, and Chares W. Simpson, two sepa¬ 
rate and distinct sums of money, the first being the sum of 
five hundred (500) dollars paid by the appellant by way 
of commission on a real-estate transaction, and the second 
la 
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for the recovery of what is alleged to be secret profits made 
by the appellees while acting as the agents of appellant in the 
same transaction, amounting to two thousand and eighty-one 
(2,081) dollars. 

The principal point involved is whether the defendants 
below, or either of them, were the agents of the appellant 
in the purchase of the property herein, or whether they or 
either of them were acting for themselves in selling the 
property without any relation of agency existing between 
them and the appellant. 

The appellant, on December 31, 1910, entered into a writ¬ 
ten contract with the Simpson-Sullivan Company, a corpora¬ 
tion (Rec., 5), wherein he agreed to purchase for the sum of 
nine thousand (9,000) dollars certain unimproved property 
described in said contract on Park Road, and, as a part of 
said agreement, and, evidently, the procuring cause thereof, 
the Simpson-Sullivan Company, Incorporated, undertook and 
agreed for a brokerage commission of nine thousand (9,000) 
dollars, to loan the appellant the sum of five thousand 
(5,000) dollars on each of the six lots involved in the 
transaction for the purpose of paying the purchase price of 
said property and erecting six dwellings thereon. 

The record discloses that the transaction was fully com¬ 
pleted, including the transfer of the property to the appel¬ 
lant, the payment by him of nine thousand dollars, the pur¬ 
chase price agreed upon, the furnishing of the thirty thou¬ 
sand dollars by way of loan by the appellee, the Simpson- 
Sullivan Company, Incorporated, and the erection of the 
six houses as called for in said contract. 

It is also conceded, that, after the appellant had paid five 
hundred dollars of the commission, having given his note 
for the balance to the defendant, Charles W. Simpson, the 
president of the defendant, the Simpson-Sullivan Company, 
Incorporated, and the appellant, Francis S. Carmody, de¬ 
clined to pay said note upon the ground that the appellees 
had concealed from him the true consideration paid for the 
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[ property and had otherwise betrayed the confidence imposed 
in them by him to the extent of making the secret profit 
aforesaid out of the transaction. 

Thereupon, on September 18, 1912, the defendant, Charles 
W. Simpson (Rec., 18) sued the appellant, Francis S. Car- 
I mody, in the Municipal Court of the District of Columbia 
I for the four hundred dollars represented by the promissory 

I note, claimed to be due the defendant, Charles W. Simpson, 

I by way of the balance of the commission involved in the 

I above transaction, to which declaration the said Francis S. 

Carmody filed a plea of general issue, and in support thereof, 
I being required thereto under the 73d rule of the Supreme 
I Court of the District of Columbia, filed an affidavit, alleging, 
I among other things, that the transaction evidenced by the 
I contract in writing, filed with said affidavit as an exhibit 
I (Rec., 22), was with the appellee, the Simpson- 
I Sullivan Company, Incorporated, and not with Charles W. 

I Simpson, and that, while said promissory note of four hun- 

I dred dollars was made payable to the order of Charles W. 

I Simpson, the same was the property of the Simpson- 
I Sullivan Company, Incorporated, and that said suit 
I was brought in the name of said Charles W. Simpson as the 
I payee of said note, but really for the benefit of the said 
I Simpson-Sullivan Company, Incorporated; that the Simp- 
I son-Sullivan Company, Incorporated, as the agent of 

I the appellant in said transaction unlawfully concealed 
I from him the true purchase price of said property, 

I which was sixty-nine hundred dollars instead of nine thou- 
I sand dollars, and thereby defrauded appellant of the differ- 
I ence, to wit, 2,081 dollars, and that this sum of 2,081 

I dollars was thus fraudulently made by the Simpson- 

I Sullivan Company, Incorporated, by way of secret 
■ profits, eighteen hundred dollars of which was paid to 
I Messrs. Davidson & Davidson by the said Simpson-Sullivan 
I Company, Incorporated, by way of commission to the former 
for procuring the loan of thirty thousand dollars, which said 


company undertook by said contract in writing to procure for 
the said Francis S. Carmody for a commission of nine hun¬ 
dred dollars. Said cause was duly submitted to a jury, and 
on December 10, 1913, a verdict was rendered for the appel¬ 
lant, it being stipulated and agreed by counsel herein (R«c., 
24) that, while an appeal was filed in said cause, said appeal 
was never perfected and was definitely abandoned by the 
said Charles W. Simpson. 

After the foregoing suit was filed on September 18, 1912, 
the appellant, Francis S. Carmody, on, to wit, May 9, 1913, 
filed this suit against the appellees to recover the sum of five 
hundred dollars, already paid by the plaintiff on account of 
the nine hundred dollars commission involved in said transac¬ 
tion, and also for the recovery of twenty-eight hundred dol¬ 
lars, the same being described in the particulars of demand, 
accompanving said declaration, as a fraudulent overcharge 
for secret profits, fraudulently made by the appellees while 
acting as agents for the appellant. The appellant at the trial 
(Rec., 10) amended his declaration, by leave of the court, 
reducing the sum claimed as profit from twenty-eight hun¬ 
dred dollars to two thousand and eighty-one dollars. 

The record discloses that the appellant in the former 
suit, on * the promissory note of four hundred dol¬ 
lars, successfully resisted payment thereof, as evidenced 
by the verdict of the jury, on the ground, as set forth in 
his affidavit of defense (R., 21), that there was a fraudu¬ 
lent misrepresentation as to the purchase price of the prop¬ 
erty, and that said fraudulent misrepresentation resulted 
in the secret profit fraudulently made by the appellees 
in said transaction while acting as the agents for him, 
and, in the case at bar, a perusal of the declaration 
and the supporting affidavit discloses that the appel¬ 
lant is seeking to recover said secret profits and to 
compel a return of the commission already paid, to wit, 
five hundred dollars, for the identical reason, namely, that 
he was deceived by the appellants in their representation 
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that the property could not he bought for less than nine 
thousand dollars, whereas, in fact, they secretly purchased 
the same for two thousand and eighty-one dollars less and 
fraudulently retained the same by way of profit to them¬ 
selves. 

The record in the two cases discloses that the transaction 
was the same, that the exhibits were the same, and that 
substantially the same witnesses testified in both cases. 

Upon the principle of res adjudicata the plaintiff in the 
case at bar offered the record in the former case, Charles W. 
Simpson vs. Francis S. Carmody, at Law, No. 54,130, in the 
Supreme Court of the District of Columbia, as conclusive 
of the question of fraud charged by the appellant. This rec¬ 
ord was held to be inadmissible by the trial court, and the 
case was submitted to the jury with the result that a verdict 
was rendered for the appellees. 


Assignments of Error. 

1. In excluding from evidence the record, which was 
offered by way of estoppel, in the case of Charles W. Simp¬ 
son against Francis S. Carmody, at Law, No. 54,130, Su¬ 
preme Court of the District of Columbia. 

2. In holding that the foregoing record did not consti¬ 
tute an estoppel against the defendants, or either of them, 
as to the issues herein. 

3. In not holding that the foregoing record constituted 
an estoppel against the defendants jointly, and against 
each of them separately, upon the principle of res adju¬ 
dicata. 

4. In excluding the foregoing record, when, on cross- 
examination of the defendant Charles W. Simpson, said 
record was offered for the purpose of impeaching the testi- 
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mony of said Simpson, relative to his statement in chief, to 
the effect that the plaintiff still owed him the sum of $400. 

5. In refusing to permit the plaintiff on cross-examination 
to interrogate the defendant Charles W. Simpson concerning 
his statement made on his examination in chief that the 
plaintiff still owed him the sum of $400. 


ARGUMENT. 

The first three assignments of error may be stated as 
follows: 

I. The court erred in not holding that the record in the 
case of Charles W. Simpson against Francis S. Carmody, at 
Law, No. 54,130, Supreme Court of the District of Colum¬ 
bia, did constitute an estoppel by way of res adjudicata as to 
the main issue of fraud in the case at bar and in thereupon 
excluding said record when offered in evidence as a part 
of the appellant’s case in chief. 

II. In excluding the foregoing record from evidence when 
offered to impeach and contradict the testimony in chief of 
the appellee Charles W. Simpson to the effect that the 
appellant still owed him the sum of four hundred dollars. 

The appellant, in order to prevail upon the first proposi¬ 
tion, above set forth, is under the twofold burden of satis¬ 
fying the court that the above record in the case of Charles 
W. Simpson against Francis C. Carmody involves the es¬ 
sentials of res adjudicata , and, secondly, that he did not 
waive his right to rely upon said record by way of estoppel 
by reason of his failure to specially plead the same. 

These propositions will be considered in the order stated. 

It is conceded that, in order to constitute res adjudicata , 



there must be an identity of the cause of action, and identity 
of the parties to the action for or against whom the claim is 
made. 

I. 

% 

(a) Identity of Causes of Action. 

The record discloses that both suits grew out of, and must 
be determined by, the rights of the parties under the contract 
of December 21, 1910, between the appellee the Simpson - 
Sullivan Company and the appellant. 

In the first cause of action the appellant was sued for 
four hundred dollars, the balance of the nine-hundred-dollar 
commission provided for in said contract, and successfully 
defended said suit on the ground of fraud practiced upon 
him by the appellee the Simpson-Sullivan Company in mak¬ 
ing a secret profit out of the transaction, amounting to two 
thousand and eighty-one dollars, which, and to that extent, 
increased the purchase price of the land involved. 

In the second suit, the case at bar, the appellant, alleging 
in his declaration the identical fraud practiced by the appel¬ 
lee the Simpson-Sullivan Company, seeks to recover the com¬ 
mission already paid in said transaction, to wit, five hun¬ 
dred dollars, and also the two thousand and eighty-one 
dollars by way of secret profits. 

In that connection attention is called to the fact that, 
while only one of appellees was plaintiff in the former suit, 
to wit, Charles W. Simpson, yet the record discloses that 
both suits involved the same contract of December 31, 1910, 
and that in the former suit the plaintiff, Charles W. Simp¬ 
son, was the sole plaintiff, for the reason, appearing in the 
record, that the note representing the commission due the 
appellee the Simpson-Sullivan Company under the con¬ 
tract was made payable to Charles W. Simpson, the presi¬ 
dent of the said company. Besides, while the name of the 
Simpson-Sullivan Company was signed to said contract, the 
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transaction was closed out on behalf of said company by said 
Charles W. Simpson, acting as the president and representa¬ 
tive of said Company; therefore, if the fraud complained of, 
resulting in the loss as alleged to the appellant, was consum¬ 
mated by said Charles W. Simpson, acting for and on behalf 
of the appellee, the Simpson-Sullivan Company, then, upon 
the well-known principle of agency, the Simpson-Sullivan 
Company would be liable for said fraud as principal in the 
transaction, and Charles W. Simpson would also be liable as 
the one who committed the fraud, though acting for another 
in its commission. 

The only way the appellant could successfully defend the 
first suit was by satisfying the jury that the plaintiff therein, 
Charles W. Simpson, had forfeited the commission by reason 
of the fraud practiced upon the defendant therein, the appel¬ 
lant here, while said Charles W. Simpson was acting as his 
agent. This fact was set up in the affidavit of defense, filed 
by the appellant in said cause of action (Rec., 20-21), along 
with the fact that the note of four hundred dollars, sued on 
in said cause, was the property of the appellee the Simpson- 
Sullivan Company, and that the real party to said suit was 
the said Simpson-Sullivan Company. It follows, therefore, 
that, in order for the appellant to successfully defend the 
former suit and to successfully prosecute the case at bar, the 
burden of proving the fraud of the appellees in said real 
estate transaction was cast upon him, and appellant s con¬ 
tention, in a word, is that this burden was met in the first 
case, in which he was named defendant, as will appear from 
the verdict of the jury, rendered therein in his favor on 
December 10, 1913 (Rec., 24), and the reason appellant 
did not successfully meet such burden in the case at bar 
grew out of the failure of the trial court to permit appellant 
to offer by way of estoppel upon the issue of fraud the record 

in the former case. 

Any possible doubt as to the identity of the two causes of 
action herein will immediately disappear upon an inspection 
of the recitals in appellant’s declaration in the case at bar 





9 





(Rec., 1-3), and the recitals in the affidavit of defense of 
appellant in the former suit (Rec., 20-21), wherein it ap¬ 
pears that the sole controversy in both cases turned upon 
the good faith of the appellees under the contract of Decem¬ 
ber 31, 1910, which contract was filed as an exhibit in both 
cases, and was the subject of interpretation by the court 
and the consideration of the jury. 

In this connection it could not be urged that the verdict 
of the jury in the former case was improper or that the facts 
in support of the defense of fraud urged by the defendant, 
the appellant here, were not sufficient to justify the verdict. 
The correct application of the principle of res ad judicata 
excludes the validity of any such contention, there being no 
appeal from the judgment in the former case rendered upon 
the verdict of the jury: 

“If an alleged cause of action is concluded by a 
former adjudication, it is immaterial whether the 
cause of action is in itself well founded.” 

Nalle vs. Oyster, 230 U. S., 185. 

That this contract was the foundation of both causes of 
action appears also from the affidavit of defense of the appel¬ 
lee Charles W. Simpson, filed in the case at bar (Rec., 6 & 7), 
and also from the testimony of said Simpson in the case at 
bar, wherein (Rec., 25) witness testified that the $400 re¬ 
ferred to in his examination in chief represented the bal¬ 
ance of the commission of $900 to be paid to the Simpson- 
Sullivan Company, under the terms of the written contract, 
for negotiating the loan. 

If, however, there could be any possible doubt as to whether 
the cause of action was the same, it was the duty of the 
trial court to determine this question by extrinsic testimony 
before excluding the record in the former case. 

Speaking of the conclusiveness of the judgment in the 
former case, the Supreme Court of the United States has 
said: 
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“The conclusiveness may be ascertained either by 
the judgment or by extrinsic evidence that the ques¬ 
tion' involved in the present action was raised and 

determined in the former case.’ 

Southern Pacific Railroad Co. vs. United 

States, 168 U. S., 1. 

This court stated the same principle in the following 
language: 

“The conclusiveness of the judgment in the prior 
suit between the same parties may be ascertained from 
the record in that case or by extrinsic evidence that 
the question involved in the present action was raised 
and determined in the former case. 

Nalle vs. Oyster, 36 App. D. C., 36. 

Again this court said in this same case. 

“Although the opinion of the court is not part of 
the record in the case claimed to be res ad judicata, 
the court in the instant case may look to it to ascer¬ 
tain what was in the mind of the court when the 
judgment was rendered.” 

It is conceded bv appellant that the cause of ac tion in 
the two cases herein is different in the amount in\ol\ed, in 
that the former sought a recovery of four hundred dollars 
from the appellant and the latter is an action by the appel¬ 
lant to recover five hundred dollars in commissions already 
paid, but forfeited by the fraudulent conduct of the appellees, 
and in addition thereto two thousand and eighty-one by way 
of secret profits fraudulently made by the appellees while actr 

ing as the agents of the appellant. 

Appellant contends, however, that the following cases 

establish the principle that if the thing adjudged is the 
same, as, for instance, fraud in the two causes of action 
herein, the fact that there is a different demand in each case 
would not prevent the operation of estoppel, provided only 
one of the parties has been concluded by a former judgment 
dependent upon the identical circumstances and conditions: 


m 
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“Decision as to essential factor or question con¬ 
clusive though form and cause of action different. 
Thus the fact that a demand for a tax for one year 
and the demand in an adjudged case is for taxes of 
other years, does not prevent the operation of the 
thing adjudged, if, in the prior case the question of 
exemption was necessarily presented and determined 
upon identically the same facts upon which the right 
of exemption is claimed..” 

New Orleans vs. Bank, 167 U. S., 371, 398. 

Harding vs. Harding, 198 U. S., 317. 

“If the parties in the former action be the same as 
in the present, every matter and question of fact and 
of law that were necessarily involved in the considera¬ 
tion and determination of the former issue is con¬ 
clusive upon the present.” 

Nalle vs. Oyster, 230 U. S., 165. 

(b) Identity of Parties. 

It is conceded that there must not only be an identity of 
persons, but also an identity of the quality of the person for 
whom or against whom the principle is sought to be invoked. 
There can be no question that the appellee Charles W. Simp¬ 
son is identical with the plaintiff in the former suit of 
Charles W. Simpson against the appellant, Francis S. 
Carmody, and the only question here is whether the addi¬ 
tional defendant in the case at bar, to wit, the Simpson- 
Sullivan Company, would prevent the operation of the rule. 

That the litigation in the former suit, while instituted 
by one of the appellees, Charles W. Simpson, was really for 
the benefit of the other appellee, the Simpson-Sullivan Com¬ 
pany, which company made with the appellant the contract 
sued on—in other words, that there was a privity in interest 
between the two appellees, which appears from the fact, as 
established by the record, that the Simpson-Sullivan Com¬ 
pany was present in the former suit, through its president, 
vice-president, and other representatives, while the contract in 
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both suits was the company’s obligation and the company 
therefore had a vital interest in defending the former suit, 
wherein they were charged with fraud in consummating the 
transaction involved in the contract of December 31, 1910. 
The appellant contends, first, that there was a privity of 
interest between the appellees in the two causes of action 
sufficient to invoke the principle of res adjudicata against 
both of the appellees by way of estoppel, and, second, that the 
record was admissible, in any event, against the appellee 
Charles W. Simpson, who was a party to both causes of 

action. 

I. 

First. The applicability of the principle of res adjudicata 
where there is a privity of interest, though parties may be 
different. 

In Bauerman vs. Badenius, 7 Term Bep., 663; 2 Smith, 
Lead. Cas., 1001, 1006, where parties elect to sell through an 
agent they are bound by admissions of record of that agent, 
the court held that the defendant may give in evidence the 
declarations or admissions of the plaintiff on the record to 
defeat the action, though such plaintiff appear only as trustee 
for a third person. 

Where certain persons caused a company to institute an 
action and others afterwards purchased bonds of the com¬ 
pany at a heavy discount to carry on that litigation, they 
are. for this reason, bound by the judgment in the action. 

Brown vs. Wilson, 21 Colo., 307. 

Persons represented by and claiming under parties are 
bound to same extent as though they were parties. 

Plumb vs. Goodrow, 123 U. S., 560, 561. 

Lovejoy vs. Murray, 3 Wall., pp. 18, 19. 

Bailway Co. vs. Howard, 7 Wall., 392. 

Green vs. Bogue, 158 U. S., 478, 503. 
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Outram vs. Morewood (803), 3 East, 346 (King’s Bench) 
was an action of trespass against husband and wife for dig¬ 
ging and getting out coal of a mine, to which plea of title 
was filed, said plea claiming title by bargain and sale through 
Sir John Zonch. To this plea replication by way of estop¬ 
pel setting up former verdict against the wife, who was then a 
feme sole, the declaration being for the same trespass 
and the plea setting up the same title through Sir John 
Zonch. In the former action the issue as to whether the 
coal mine passed under Zonch’s bargain and sale was found 
against the wife, the sole defendant in the former action. 
Held, the defendants in the present suit, husband and wife, 
were estopped by verdict and judgment (353) in former 
suit of the husband having curtesy, being a privy in estate 
cast by operation of law. 

In the case of Cromwell vs. The County of Sac, 94 U. S., 
351, it was held the finding in one action that the 
plaintiff is the holder and owner of certain coupons in a 
suit does not stop the defendant from showing in another 
action that such plaintiff prosecuted the first action. The 
finding only establishes the fact that such plaintiff held the 
legal title to the coupons, which was sufficient for the pur¬ 
pose of the action and was not inconsistent with the equita¬ 
ble and beneficial interest in another. 

It was held in the above case that the defendant county, 
relying upon the estoppel of a judgment rendered in its 
favor in a prior action brought by one Samuel C. Smith upon 
certain earlier maturing coupons on the same bond, might 
offer proof that the plaintiff, Cromwell, was at the time the 
owner of the coupons in a former action, and that said 
action was prosecuted for his sole use and benefit, although 
prosecuted in the name of another. 
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n. 

Second. The principle of res adjudicata is applicable to and 
the record was admissible against the appellee, Charles W. 
Simpson, by way of estoppel, even if the court should hold 
there was no privity between said Simpson and the other 
appellee, the Simpson-Sullivan Company. 

The fact that the parties were not wholly the same in both 
proceedings will not prevent the operation of the former 
judgment or decree as res adjudicata . 

Green vs. Bogue, 158 U. S., 478. 

Thompson vs. Roberts, 24 IIow., 233. 

It is not an objection to the application of the rule of 
res adjudicata that the parties to the former suit included 
some who are not joined in the subsequent suit or vice versa. 

24 Enc. Law, 2d Ed., 733, and cases. 

School S. P. vs. Independent School District, 134 
Iowa, 349. 

Fowler vs. Stebbins, 136 F., 365. 

Husband and wife bring suit to recover damages due wife 
for negligence, to which a denial and contributory negli¬ 
gence were pleaded, resulting in verdict for plaintiffs. There¬ 
after res adjudicata was replied to same defense in second 
suit filed by husband for his damages. Held, that record 
in former suit acted as bar to negligence and contributory 
negligence. 

Brown vs. Ry. Co., 96 Mo. App., 164. 

Held, also, no error that plaintiff did not declare on 
former judgment instead of duplicating allegations of negli¬ 
gence. lb., 172. 

It is not necessary that all the parties in the first suit 
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should have been parties in the second suit. It is enough 
if all the parties in the second suit were parties in the first. 

Price vs. Carlton, 121 Ga., 21. 

24 Am. & Eng. Enc. Law, 2d ed., 733. 

The real party directing, controlling, and managing liti¬ 
gation may be shown by oral proof. 

Cromwell vs. County of Sac, 94 U. S., 351. 

Bridges vs. McAllister, 108 Ky., 791. 

N. C., 1855, Shuster vs. Perkins, 2 Jones, L., 217. 

When it appears that the defendant in a real action has 
previously recovered judgment for the same premises that 
are here demanded in an action wherein the plaintiff was 
one of the defendants, held that the former judgment is 
conclusive against the plaintiff. 

Paul vs. Thorndike, 97 Me., 87. 

Any of the parties to an action, between whom issues have 
been framed and determined, may in a subsequent action, 
where the same issues are tendered, plead a former adjudi¬ 
cation, as between them, although the parties to the different 
actions may not all be the same persons. 

Davenport vs. Barrett, 51 Ind., 329. 

The fact that others were parties defendant to the record 
and bound by the judgment in that case does not make the 
same less conclusive upon the plaintiffs in this case. 

Peterson vs. Warner, 6 Kan. App., 298. 

The objection that a prior adjudication, pleaded as an 
estoppel, was between other and additional parties is not 
well taken if both the person making the objection and the 
one pleading the former judgment were parties to the former 
action. 

Whitcomb vs. Hardy, 68 Minn., 265. 

Nave vs. Adams, 107 Me., 414. 

Gardner vs. Baesbick, 28 N. J. Eq., 75. 

Dows vs. McMichael, 6 Paige, 139. 





It is sufficient provided the same subject in controversy 
between two or more of the parties plaintiffs and defend¬ 
ants to the two suits, respectively, has been in the former suit 
directly in issue and decided. 

Western Co. vs. Coal Co., 10 W. Va., 250. 

n. 

Res Adjudicata Need Not Be Specialty Pleaded. 

While this question was not urged as an objection below 
to the admissibility of the former judgment in the case of 
Simpson against Carmody, yet appellant apprehends that 
the assignment of error just considered is not well taken 
unless he can satisfy this court that a party may still avail 
himself of the principle of res adjudicata where the record 
shows that the same has not been specially pleaded. 

The correctness of the principle laid down in the case of 
Wagenhurst vs. Wineland, 28 App. D. C., 358, 363, 3o7, is 
also" conceded. In that case the defense of res adjudicata 
was urged by plea, which, being held to be insufficient, was 
urged by answer, which in turn was held also to be insuffi¬ 
cient, this court held that a very proper, and perhaps the 
most appropriate, way to make the defense was by plea, and, 
it appearing in the record that there was a good defense 
because of the former adjudication, remanded the case for 
proper amendments, and further proceedings not inconsist¬ 
ent with the opinion. 

In this connection, however, attention is called to the fact 
that the suit at bar was instituted prior to the entry of the 
verdict and judgment thereon in the former case. The 
present action was filed on May 9, 1913 (Rec., 1), while the 
judgment in the former suit was rendered on December 10, 
1913, so that it would have been impossible for the plaintiff 
in the suit at bar to rely upon the judgment in the former 
suit, which judgment was not rendered until more than 
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seven months after the present suit was instituted For this 
court, therefore, to hold that the appellant in the case at bar 
is to be deprived of the benefit of the judgment in the former 
case because he did not set up said judgment in the case at 
bar is to compel the appellant to do an absurd and impossi¬ 
ble thing; for the manifest reason that when the declara¬ 
tion in the suit at bar was filed on May 9, 1913, there was in 
existence no former judgment which he could set up in his 
pleadings or in his declaration, and no such former judg¬ 
ment was rendered, as above intimated, until December 10, 

7 

1913. 

Nor can it be urged that the appellant had an oppor¬ 
tunity in the former suit of setting up by way of set off or 
counterclaim the claims and demands that he seeks to en¬ 
force against the appellees in the case at bar. The former suit 
of Charles W. Simpson vs. Francis S. Carmody was (Rec., 

18) originally instituted in the Municipal Court of the Dis¬ 
trict of Columbia, and thereafter certioraried to the Supreme 
Court of the District of Columbia and given a new number 
in that court. This court, therefore, will take judicial notice 
of the fact that the Municipal Court of this District is lim¬ 
ited in its jurisdiction to claims involving $500, nor would 
jurisdiction of said Municipal Court be enlarged because a 
suit, originally instituted in that court, was afterwards trans¬ 
ferred by certiorari proceedings to the Supreme Court of the 
District of Columbia. 

Apart, however, from the physical impossibility of setting 
up the former judgment and relying thereon in his declara- 
i * tion in the suit at bar, appellant holds that such former judg¬ 
ment need not be specially pleaded under the uniform prac¬ 
tice obtaining in the federal courts. 

The earliest English leading case upon this subject is 
known as the Duchess of Kingston case, 20 How. St. Tri., 

355-652; 2 Sm. L. C., 734-986, wherein the principle was 

laid down: 

* . - - +•* — - w ■*» -k* 
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“That the judgment of a court of concurrent juris¬ 
diction directly upon the point is, as a plea in bar, or 
as evidence, conclusive between the same parties upon 
the same matter directly in question in another 
court.” 

The principle in the Duchess of Kingston case, permitting 
a party to take advantage of res ad judicata either by special 
pleading or by offering the same in evidence without such 
special plea, has been generally followed in the federal 
courts, as will appear from the cases cited below. 

“But it is earnestly insisted that a prior judgment cannot 
operate as an estoppel in a subsequent suit between the same 
parties unless it be pleaded where there is an opportunity to 
do so. There are some cases holding that a judgment, with¬ 
out being specially pleaded, is not conclusive upon the issues 
to which it relates, but is only persuasive evidence, and that 
the court is at liberty to find according to the truth, as shown 
by all the evidence before it. But according to the weight 
of authority and upon principle, the former judgment if 
admissible in evidence at all is conclusive of the matters put 
in issue and actually determined by it. Mr. Greenleaf cor¬ 
rectly says that The weight of authority, at least in the 
United States, is believed to be in favor of the position that 
where a former recovery is given in evidence it is equally 
conclusive in its effect as if it were specially pleaded by way 
of estoppel.’ This view is in accordance with the decisions 
of this court, above cited.” 

Southern Pacific Railroad Co. vs. United States, 168 
U. S., 55, 59, 60. 

Without being specially pleaded the judgment is conclu¬ 
sive if admissible in evidence at all. 

Aurora City vs. West, 7 Wall., 82, 101. 

Mason vs. Eldred, 6 Wall., 23. 

Richardson vs. Boston, 19 How., 263. 
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Upon issue of non assumpsit the defendant may give in 
evidence the record of a former judgment between the same 
parties on the same cause of action. 

Young vs. Black, 7 Cranch, 565. 

Ins. Co. vs. Harris, 97 U. S., 331. 

Mason vs. Eldred, 6 Wall., 231. 

In Marsh vs. Pier, 4 Rawle (Pa.), 288, the court, in dis¬ 
cussing the conclusiveness of a former adjudication w T hen in¬ 
troduced under the general issue, said: “The propriety of 
those decisions which have held that the jury were not ab¬ 
solutely bound by such judgment because it was not pleaded, 
may well be questioned. The maxim nemo debet his vexari, 
si constet curise quod sit pro uno et eadam causa , being con¬ 
sidered, as doubtless it was, established for the protection 
and benefit of the party, he may therefore waive it; and 
unquestionably, so far as he is individually concerned, there 
can be no rational objection to his doing so. But then it 
ought to be recollected that the community has also an equal 
interest and concern in the matter, on account of its peace 
and quiet, w T hich ought not to be disturbed at the will and 
pleasure of every individual in ordef to gratify vindictive 
and litigious feelings. Hence it would seem to follow that 
wherever, on the trial of a cause, from the state of the plead¬ 
ings in it, the record of a judgment rendered by a competent 
tribunal upon the merits in a former action for the same 
cause, between the same parties or those claiming under 
them, is properly given in evidence to the jury, it ought to 
be considered conclusively binding on both court and jury, 
and to preclude all further inquiry in the cause; otherwise 
the rule or maxim expedit rei publiese ut sit finis litium, 
which is as old as the law itself, and a part of it, will be 
exploded and entirely disregarded. But if it be part of our 
law, as seems to be admitted by all that it is, it appears to 
me that the court and jury are clearly bound by it, and not 
at liberty to find against such former judgment. A con- 







trary doctrine, as it seems to me, subjects the public peace 
and quiet to the will or neglect of individuals, and prefers 
the gratification of a litigious disposition on the part of 
suitors to the preservation of the public tranquillity and 
happiness.” 

“In the United States there is considerable conflict of opin¬ 
ion as to whether the defense of former adjudication must 
be set up by pleading, or will be conclusive when introduced 
under the general issue. All the decisions in the Federal 
courts allow the defense to be set up under the general 
issue/’ 

9 Enc. PI. & Pr., 614. 

Ridgway vs. Ghequier, 1 Cranch, 87. 

Young vs. Black, 7 Cranch, 565. 

Welch vs. Lindo, 1 Cranch, 508. 

Stone vs. Stone, 2 Cranch, 119. 

Mason vs. Eldred, 6 Wall., 231. 

Bartels vs. Schell, 16 Fed. Rep., 341. 

Among the pleas filed by the defendant in the case at 
bar (Rec., 6) was that of non assumpsit or the general issue, 
but, apart from such a state of pleading as shown by the 
record, the contention of the appellant is that under no cir¬ 
cumstances is the setting up of res adjudicata by way of 
pleading a condition precedent to the introduction of the 
record of the former case in evidence by way of estoppel 
where all the essentials of res adjudicata are present. 

The last two assignments of error may be stated as fol¬ 
lows : 
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III. 

The court erred in refusing to allow appellant to 

CROSS-EXAMINE THE APPELLEE, CHARLES W. SlMPSON, UPON 
STATEMENT MADE BY HIM IN CHIEF THAT APPELLANT STILL 
OWED HIM FOUR HUNDRED DOLLARS, OR TO IMPEACH THE 
LATTER'S TESTIMONY BY OFFERING IN EVIDENCE THE RECORD 
IN THE CASE OF SlMPSON AGAINST CARMODY, AT LAW, No. 

54,130. 

• • ... 

The appellee Charles W. Simpson was permitted to tes¬ 
tify in chief that the appellant still owed him four hundred 
dollars, evidenced by a promissory note, which grew out of 
precisely the same transaction as the case at bar and was 
the subject of the litigation in the case of Charles W. Simp¬ 
son, the appellee here, against Francis S. Carmody, the ap¬ 
pellant here, said cause being at Law, No. 54,130, Supreme 
Court of the District of Columbia. It hardly requires argu¬ 
ment to convince this court that such statement was preju¬ 
dicial to the appellant; that it was not only contrary to fact, 
but it was contrary to the judgment of the Supreme Court 
of the District of Columbia, in the case referred to, wherein 
said Charles W. Simpson had brought suit on said prom¬ 
issory note against the appellant Carmody and said suit was 
resolved by a verdict of the jury, upon which judgment was 
subsequently rendered in favor of the appellant. In this 
aspect of the case it would seem that appellant had a perfect 
right to interrogate the appellee and thus disclose that appel¬ 
lee’s statement in chief was false, which could have been 
• done if the court had permitted the appellant to show that 
the very four hundred dollars that appellee said appellant 
still owed him had been found by a judgment of the Supreme 
Court, of the District of Columbia in said cause No. 54,130 
not to be due appellee from the appellant. 

Apart from, -the effort of the appellant to effectually im¬ 
peach the testimony of the appellee Simpson by the introduc- 
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tion of this record, which the court declined to permit the 
appellant to introduce, it was manifestly proper for the 
appellant on cross-examination to remove any unfavorable 
impression left upon the minds of the jury to the effect that 
appellant still owed the appellee four hundred dollars, which 
cross-examination would inevitably have shown, as appears 
from the entire record herein, that appellant did not owe 
the plaintiff four hundred dollars or any other sum. 

It would seem, therefore, that the citation of no authority 
were necessary to convince this court that the court below 
committed error both in refusing the introduction of said 
record to impeach the testimony of the appellee, Charles W. 
Simpson, and also in denying the appellant the right of 
cross-examination under the circumstances referred to. This 
entire situation becomes manifest from the following state¬ 
ment made in chief by Charles W. Simpson (Rec., 25) : 

“That the plaintiff (meaning the appellant) still 
owed the defendant (meaning the appellee, Simpson) 
four hundred dollars by way of commission on the 
transaction set forth in the contract.” 

On cross-examination on the same page the appellee, 
Charles W. Simpson, testified that: 

“That the $400 referred to in his examination in 
chief represented the balance of the commission of 
$900 to be paid to the Simpson-Sullivan Company, 
under the terms of the written contract, for nego¬ 
tiating the loan.” 

Whereupon the following took place (Rec., 25-26): 

“Q. You brought suit in the Supreme Court of the 
District of Columbia on this note against Mr. Car- 
mody? 

“Mr. Colbert: I object to that, if your honor 
please. That has already been ruled out by the 
court. 

“Mr. Jackson: He says Mr. Carmody still owes 
him this money. 




“Mr. Colbert: My purpose is the note has not 
been paid. That is all I care for. 

Mr. Jackson: The witness did not state that. 
He said Mr. Carmody owes him the money. I think 
we are entitled to this on cross-examination. 

Mr. Colbert: I object to it, if your honor please. 

The Court : I did not say it is admissible on any 
ground. 

Mr. Jackson : We note an exception, if your 
honor please.” 


The attitude of the trial court with respect to this matter 
still further appears (Rec., 26): 

Q. \ ou have stated that Mr. Carmody owed you 
the money on that note. As a matter of fact, did 
you not sue Mr. Carmody on that note and did not 
the jury hnd that he did not owe it to you? 

Mi. Colbert: I object to that, and if you are go¬ 
ing to ask that question you ought to ask it at the 
bench. 

The Court: I do not think it is material to this 
controversy. 

k*i ^ r ‘r'^ KS0N: ^ oes ^ not bear u P on the credi¬ 
bility ot this witness on cross-examination? 

taken^ 16 ^° URT: ^ hears a little. He might be mis- 

Mr. Jackson: Then, in that connection, if the 
court please, we renew our offer of the entire record 
in the proceeding that was referred to and identified 
■ yesterday for the purpose of impeaching the credi¬ 
bility of this witness, on the statement that he made 
' n ch i^ A to th ® eff ect that Mr. Carmody still owed 
lm $400 on that note, the proceedings referred to 
involving the right of Mr. Simpson, as will appear 

{ ™ m an inspection thereof, to collect that note as 
against Mr. Carmody. 

*<X he ? 0URT: The Ejection is sustained. 

Mr. Jackson : I note an exception.” 

The identity of the two transactions to which the testi- 

mony of the appellee, Simpson, relates appears on page 26 
of the record, as follows: ^ ® 




“Q. As a matter of fact, Mr. Carmody does not 
owe you any money? 

“Mr. Colbert : I object to that, if the court please. 

“Mr. Jackson : He said he owed money. 

“The Court : What is the relevancy of that? Do 

vou mean under this transaction? 

“Mr. Jackson: Yes, sir; under this transaction. 

“Mr. Colbert: It makes no difference whether he 
does or not. The question is whether he owes Mr. 
Carmody in this case. There is no plea of set-off. 

“Mr. " Jackson : He stated, in response to your 
question, that Mr. Carmody still owed him $400. 

“The Court : I think the situation is simply that 
the witness was mistaken when he said that, as a mat¬ 
ter of fact.” 

It will be observed that the court below said the witness was 
mistaken when he stated that the appellant Carmody owed 
him $400, but, whether this statement grew out of a mistake 
or otherwise, the appellant w T as certainly entitled to show 
on cross-examination of the appellee himself that he had 
stated something to be a fact which was not a fact, and appel¬ 
lant was prepared to show T that it was not a fact, and thus 
remove an unfavorable impression left upon the minds of 
the jury, either by the production of the record of the 
Supreme’Court of the District of Columbia or by the cross- 
examination of Simpson, both of which privileges were de¬ 
nied to the appellant by the action of the trial court, as set 
forth specifically under assignment of errors Nos. 4 and 5. 

For the foregoing reasons it is respectfully urged that the 
judgment of the lower court should be reversed. 

F. C. HANDY, 

E. HILTON JACKSON, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1915. 

FRANCIS S. CARMODY, APPELLANT, 

vs. 

SIMPSON-SULLIVAN COMPANY ET AL. 

BRIEF OX BEHALF OF APPELLEES. 

I. 

Statement of Case. 

Mr. Carmody, plaintiff below and appellant here, 
stated his case in the court below in his amended declara¬ 
tion (appearing on pages 8 and 9 of the Record), which 
consists of two counts. The first count claims from the 
appellees the sum of $3,300 by the common counts. 
The second count claims the same sum, alleging that the 
appellees defrauded the appellant out of that amount by 
false and fraudulent representations, while acting as 
agents for the appellant. The amount claimed was 
afterwards reduced by further amendment. The case 
was tried before a jury, and resulted in a verdict for both 
defendants. The court below charged the jury that if 
the appellees were the agents of the appellant and while 
so acting defrauded the appellant, they were entitled to 
recover, but that if the appellees on their own account 
offered the real estate involved to Carmody, as they 
might do to any other purchaser, there could be no 
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recovery. No exception was taken to this charge, and 
the only two errors assigned here are (1) the refusal of 
the court to allow in evidence the record of a former suit 
between Charles W. Simpson and Francis S. Carmody 
referred to in pages 18 et seq. of the record, and (2) the 
refusal of the court to allow certain questions on cross- 
examination (Rec., p. 26). 


II. 


argument, 


The first suit referred to was a suit brought upon a 
promissory note given by C armody to Charles W. Simp¬ 
son growing out of the same real estate transaction. That 
suit was in contract and in two counts, the first a special 



count on the contract, and the second on the common 
counts. The only plea was not indebted, and the ver¬ 
dict was for the defendant. To the declaration was at¬ 
tached an affidavit of merit, and to the plea an affidavit 
of defense, which of course were filed only for the pur¬ 
poses of the seventy-third rule of the Supreme Court 
of the District of Columbia, and form no part of the 
pleadings. 

It is submitted that the record in this case was wholly 


inadmissible in the present suit. 

In the first place, the suit was between different parties, 
the causes of action were entirely different, and there 


was nothing set up in the pleadings alleging an estoppel 
of record, and that for that reason the record was not 
admissible. It will be noted that in the first suit, there 
was no ple aorSe^off or recou pment, and tffierejjggjne 
evidenceId the t^ 

dence outside the record to indicate what the real issues 
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between the parties were, and no attempt made to prove 
what was the testimony of the witnesses called in the 
case. It was a suit brought to recover upon a promissory 
note, and a plea of the general issue. There could have 
been no claim made in that case, and in fact there was no 
claim of any secret profit. How can it be said that the 
issues were the same? It is submitted that the question 
is too plain for discussion. 

When the trial court charged the jury in the present 
case that the only issue between the parties was agency/ 
vel non , no suggestion was made that this question was * 
precluded by the former suit and no exception taken to 
the court’s ruling. This was certainly a waiver of any 
claim that could have been made by the plaintiff upon 
this score. Again, how could the corporation known as 
Simpson-Sullivan Company be affected by the record 
in a case to which it was not a party, and where it had 
no opportunity to defend itself. We submit that these 
considerations are conclusive of the questions. 

As to the second error assigned, it seems to the ap¬ 
pellees that it is entirely without merit. 

The extent to which cross-examinations may go is 
largely within the discretion of the trial j udge. Whether 
the appellee Simpson claimed that Carmody still owed 
him $400 or not is wholly immaterial. That issue was 
precluded by the j udgment in the first suit. In addition 
to that, the court stated (Rec., p. 26) that the witnes 
was mistaken when he made the statement. The most 
astute and laborious cross-examination could have pro¬ 
duced no better result than was produced by the court’s 
announcement. 

It is submitted that the judgment appealed from 
should be affirmed. 

MICHAEL J. COLBERT, . 

Attorney for Appellees . 
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